
REGULAR CITY COUNCIL MEETING

6:30 PM – COUNCIL CHAMBERS – CITY HALL

MAY 16, 2017

AGENDA

ALL CITIZENS DESIRING TO ADDRESS THE PORT ORANGE CITY COUNCIL DURING 
CITIZEN PARTICIPATION SHOULD COMPLETE A SPECIAL APPLICATION FORM WHICH IS 
LOCATED ON THE STANDS OUTSIDE THE COUNCIL CHAMBERS.  AFTER COMPLETING 
THE FORM, PRESENT IT TO THE CITY CLERK.
 

 A. OPENING 

 1. Pledge of Allegiance
 2. Invocation - Rev. Rebecca Hyvonen of Cross Creek Community Church
 3. Roll Call

 B. CONSENT AGENDA 

 4. Public Comments on Consent Agenda Items Only
 5. Agenda Approval

 6. Approval of Minutes
  - Regular City Council Meeting May 2, 2017

 7. Resolution No. 17-17 - Amending Resolution No. 17-15 Temporary Waiver of Sewer 
Connection Fees

 8. 3-year Lease Extension with ArtHaus Foundation, Inc. for the City-owned property 
located at 3840 Ridgewood Avenue

 9. Interlocal Agreement Between City of Port Orange and New Smyrna Beach for the 
Use of the Port Orange Police Department Training Facility

 10. Second Amendment to Interlocal Agreement regarding Vargal Conservation Area for 
Police Shooting Range Training Facility, Article 3

 11. Major Special Event Request – Remarkable River Run 5K/10K @ Aunt Catfish 
Restaurant at 4009 & 4108 Halifax Drive and 4085 Ridgewood Avenue

 12. Family Days After Action- Alcohol
 13. Addendum to Sandy Point Progressive Sports License Agreement.
 14. Biological Consulting Services Inc. Services Agreement and Addendum No. 1 
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 C. CITIZEN PARTICIPATION (Agenda) 

 15. Presentation on SVAA branding and logo updates by Debbie Meihls, Executive 
Director New Smyrna Beach Area Visitors Bureau

 D. CITIZEN PARTICIPATION (Non-Agenda – 15 minutes) 

 E. COUNCIL COMMENTS 

 16. Comments/Concerns from Council Members

 F. BOARD APPOINTMENTS, INTERVIEWS, REPORTS 

 17. Citizen Advisory Committee for TPO
 18. Youth Advisory Board Appointments

 G. PUBLIC HEARING 

 19. Final Plat & Plans for the King's Landing Subdivision, Phase I, east side of Hensel 
Road, between East Hensel Drive and Hills Boulevard, Case No. 16-50000004

 20. Special Exception for a Medical Marijuana Dispensary at 3510 Nova Rd., Unit 116, 
Case No. 17-70000001

 
21. Second Reading - Ordinance No. 2017-3 – Fifth Amendment to the Clark 

Professional Center and Wedding Chapel PCD Master Development Agreement and 
Conceptual Development Plan, Case No. 16-40000006

 22. Second Reading - Ordinance No. 2017-11 - Revision to City Code Sec. 2-267 - 
Bidding Requirements

 23. Second Reading - Ordinance No. 2017-13 -Sec. 2-278 Professional Services and 
Consultants' Competitive Negotiation Act (CCNA)

 24. Second Reading - Ordinance No. 2017-14 -Section 2-269 Performance and 
payment bonds.

 25. Second Reading - Ordinance No. 2017-15 - Sec. 2-262 Purchase and Sales 
Procedures

 26. Second Reading - Ordinance No. 2017-16 - LDC Amendments/Chapters 2, 12, 16, 
17, and and 18 - Tattoo Establishments, Case No. 17-25000001

 27. Second Reading - Ordinance No. 2017-17 - LDC Amendments/Chapters 12, 17, 
and 18 - Adult Entertainment Establishments, Case No. 17-25000002

 28. First Reading - Ordinance No. 2017-18 – Rezoning/3813 S. Nova Road, Case No. 
17-65000001

 H. REGULAR AGENDA 

 29. Naming of the Old Police Department
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 30. Resolution No. 17-18 - LAP Agreement for construction of the Dunlawton Sidewalk 
and Street Lighting from Spruce Creek Road to Ridgewood Avenue

 31. Paver Driveways in Public Right of Way
 a. Resolution No. 17-16 - Pavers
 b. Resolution No. 17-22 - Proposed Construction Detail - Paver Driveway Apron
 c. License Agreement - 5833 Riverside Drive
 d. License Agreement - 1108 Harbour Point Drive
 e. License Agreement - 1110 Harbour Point Drive
 f. License Agreement - 408 Lafayette Street
 32. City Attorney's Evaluation

 I. COMMENTS 

 33. City Attorney Comments
 34. City Manager Comments

 J. COUNCIL COMMITTEE REPORTS 

 35. City Council Committee Reports
 a. ArtHaus
 b. Port Orange/South Daytona Chamber of Commerce
 c. Roundtable of Elected Officials

 K. ADJOURNMENT 

ANY PERSON WHO DECIDES TO APPEAL ANY DECISION MADE BY THE CITY COUNCIL WILL 
NEED A RECORD OF THE PROCEEDINGS, AND FOR SUCH PURPOSE HE OR SHE MAY NEED TO 
ENSURE AT HIS OR HER OWN EXPENSE FOR THE TAKING AND PREPARATION OF A VERBATIM 
RECORD OF ALL TESTIMONY AND EVIDENCE OF THE PROCEEDINGS UPON WHICH THE 
APPEAL IS TO BE BASED.

NOTE:  IF YOU ARE A PERSON WITH A DISABILITY WHO NEEDS ANY ACCOMMODATION IN 
ORDER TO PARTICIPATE IN THIS PROCEEDING, YOU ARE ENTITLED, AT NO COST TO YOU, TO 
THE PROVISION OF CERTAIN ASSISTANCE.  PLEASE CONTACT THE CITY CLERK FOR THE CITY 
OF PORT ORANGE, 1000 CITY CENTER CIRCLE, PORT ORANGE, FLORIDA 32129, TELEPHONE 
NUMBER 386-506-5563, WITHIN 2 WORKING DAYS OF YOUR RECEIPT OF THIS NOTICE OR 5 DAYS 
PRIOR TO THE MEETING DATE; IF YOU ARE HEARING OR VOICE IMPAIRED, CONTACT THE 
RELAY OPERATOR AT 1-800-955-8771.

ANY INVOCATION THAT IS OFFERED BEFORE THE OFFICIAL START OF THE CITY COUNCIL 
MEETING SHALL BE THE VOLUNTARY OFFERING OF A PRIVATE PERSON, TO AND FOR THE 
BENEFIT OF THE CITY COUNCIL. THE VIEWS OR BELIEFS EXPRESSED BY THE INVOCATION 
SPEAKER HAVE NOT BEEN PREVIOUSLY REVIEWED OR APPROVED BY THE CITY COUNCIL OR 
THE CITY STAFF, AND THE CITY IS NOT ALLOWED BY LAW TO ENDORSE THE RELIGIOUS 
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BELIEFS OR VIEWS OF THIS, OR ANY OTHER SPEAKER. PERSONS IN ATTENDANCE AT THE CITY 
COUNCIL MEETING ARE INVITED TO STAND DURING THE OPENING INVOCATION AND PLEDGE 
OF ALLEGIANCE. HOWEVER, SUCH INVITATION SHALL NOT BE CONSTRUED AS A DEMAND, 
ORDER, OR ANY OTHER TYPE OF COMMAND. NO PERSON IN ATTENDANCE AT THE MEETING 
SHALL BE REQUIRED TO PARTICIPATE IN ANY OPENING INVOCATION THAT IS OFFERED. A 
PERSON MAY EXIT THE CITY COUNCIL CHAMBERS AND RETURN UPON COMPLETION OF THE 
OPENING INVOCATION IF A PERSON DOES NOT WISH TO PARTICIPATE IN OR WITNESS THE 
OPENING INVOCATION.



REGULAR CITY COUNCIL MEETING MINUTES
COUNCIL CHAMBERS – CITY HALL

1000 CITY CENTER CIRCLE
MAY 2, 2017

THE REGULAR CITY COUNCIL MEETING of the City of Port Orange was called 
to order by Mayor Donald O. Burnette at 6:30 p.m.

Pledge of Allegiance

Silent Invocation

Roll Call: Present: Councilman Chase Tramont
Councilman Drew Bastian 
Councilman Scott Stiltner 
Vice Mayor Bob Ford
Mayor Donald O. Burnette

Also Present: Jake Johansson, City Manager
Margaret T. Roberts, City Attorney
Robin Fenwick, City Clerk

CONSENT AGENDA 

 4. Public Comments on Consent Agenda Items Only

There were none.

 5. Agenda Approval

There were no changes to the agenda as presented.

6. Approval of Minutes
 a. April 4, 2017 - Regular City Council Meeting
 b. April 18, 2017 - Regular City Council Meeting
 7. Bid Awards and Contract Items
 a. DJ Design-Task Authorization No. 3-Port Orange City Hall HVAC 
Upgrades-Architectural Design and Planning-Project OBM008
 b. Addendum No. 11 to Quentin L. Hampton Associates, Inc. contract for 
inspection services
 8. Settlement for Thomas DuBrule

Motion to approve the Consent Agenda 
as presented was made by Councilman 
Bastian, and Seconded by Vice Mayor 
Ford. Motion carried unanimously by 
voice vote.
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CITIZEN PARTICIPATION (Agenda) 

 9. Waiver of Fees Request for 1161 Bayview Lane

Ms. Capps was not present. 

Motion to table the item was made by 
Councilman Stiltner, and Seconded by 
Councilman Tramont. Motion carried 
unanimously by voice vote. 

Motion to remove the item from table as 
the homeowner appeared was made by 
Councilman Stiltner, and Seconded by 
Councilman Bastian. Motion carried 
unanimously by voice vote. 

Morgan Whitney Capps, homeowner, requested a waiver of the lien for the water used 
by a previous homeowner at 1161 Bayview Lane. William Piper, Ms. Capps husband, 
addressed Council regarding the outstanding invoice which was addressed to Keith 
Russell. The current amount due is $4,173.65. They would like the interest waived. 

Mayor Burnette would like to see the delinquent billing history before he makes a 
decision. 

Vice Mayor Ford asked about the water shut offs at the property. Mr. Johansson 
confirmed Staff went to the property on March 9, 2017 and March 13, 2017 and the 
meter was straight piped. 

Mayor Burnette asked for further information to include the billing history and the 
connections that were made that appear to be done illegally. Council will revisit the 
request when further information is received from Staff.  

 10. Update from the Port Orange Historical Trust

Mark Pierson, President of Port Orange Historical Trust, discussed their involvement in 
the community and their desire to be more involved with City Staff and Council. They will 
be working with the City’s Public Information Officer for the 150th Celebration. He thanked 
the City for their recent move. They have a lot of new members on the Board. Mayor 
Burnette asked that he coordinate with the City for a Founder’s Day celebration. 
Councilman Tramont would like to locate historic areas that can be marked with a sign 
depicting the history. 

CITIZEN PARTICIPATION (Non-Agenda – 15 minutes) 



Regular City Council Meeting
May 2, 2017
Page 3 of 10
There was none.

COUNCIL COMMENTS 

 11. Comments/Concerns from Council Members

Councilman Tramont thanked Cindy Rivera, Executive Assistant to the City Manager; 
Alan Rosen, Assistant City Manager; and Robin Fenwick, City Clerk for their work 
alongside the City Manager. He asked what the impact will be if the additional $25,000 
homestead exemption is approved by Congress. 

Vice Mayor Ford asked for Staff to discuss the synchronization of the traffic lights on 
Dunlawton Avenue with the County. They are particularly bad right now, he believes. 

Mayor Burnette asked for an update on the walk lights on Dunlawton Avenue. Mr. 
Johansson said the LAP Agreement with FDOT is on the May 16, 2017 Council agenda. 
A contract award should happen in August 2017. 

SPECIAL AWARDS, REPORTS, RECOGNITION AND PROCLAMATIONS 

 12. Proclamation for Teacher Appreciation Week

Mayor Burnette read a Proclamation for Teacher Appreciation Week.

 13. Environmental Advisory Board Update

No one was in attendance to provide the report.

 14. Golf Advisory Board Update

John Cameron, Chair, provided an update of the recent meetings. Residents in the 
Cypress Head community are concerned with the PUD Agreement that could affect the 
neighborhood in 2023. The Board unanimously believes the golf course should remain a 
golf course beyond 2023. They have provided KemperSports with suggestions to 
increase sales at the pro shop. 

 15. Report from KemperSports on the Cypress Head Golf

Bob Duquette, General Manager, provided details from the March 2017 reports.

PUBLIC HEARING 

 16. Second Reading – Ordinance No. 2017-4 – Benton House Assisted Living 
and Memory Care Facility Small-Scale Comprehensive Plan Amendment, Case No. 16-
20000003 
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Mayor Burnette read Ordinance No. 2017-4.

ORDINANCE NO. 2017-4

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 
COUNTY, FLORIDA, RELATING TO COMPREHENSIVE 
PLANNING; AMENDING THE FUTURE LAND USE MAP OF THE 
COMPREHENSIVE PLAN; AMENDING THE FUTURE UND USE 
DESIGNATION FROM RURAL TRANSITION (0-2 UNITS/ACRE) 
TO OFFICE/RESIDENTIAL TRANSITION (±4.88 ACRES); 
PROVIDING FOR CONFLICTING ORDINANCES, SEVERABILITY 
AND AN EFFECTIVE DATE.

Motion to approve Ordinance No. 2017-4 
was made by Councilman Bastian, and 
Seconded by Councilman Stiltner. 
Motion carried unanimously by roll call 
vote.

 17. Second Reading – Ordinance No. 2017-6 – PUD Rezoning and Benton 
House Master Development Agreement and Conceptual Development Plan, CASE NO. 
16-65000001

Mayor Burnette read Ordinance No. 2017-6.

ORDINANCE NO. 2017-6

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 
COUNTY, FLORIDA, APPROVING THE REZONING OF +/- 4.88 
ACRES FROM R-20 SINGLE FAMILY RESIDENTIAL (“R-20”) TO 
PLANNED UNIT DEVELOPMENT (“PUD”) AND THE BENTON 
HOUSE PLANNED UNIT DEVELOPMENT MASTER 
DEVELOPMENT AGREEMENT AND CONCEPTUAL 
DEVELOPMENT PLAN LOCATED ON THE WEST SIDE OF 
AIRPORT ROAD, SOUTH OF WHISPERING WOODS 
CONDOMINIUMS; PROVIDING FOR CONFLICTING 
ORDINANCES, SEVERABILITY, AND AN EFFECTIVE DATE.

Motion to approve Ordinance No. 2017-6 
was made by Councilman Bastian, and 
Seconded by Councilman Stiltner.

Penelope Cruz, Planner, advised of the change in the developer who is now the current 
owner. 
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Motion carried unanimously by roll call 
vote.

 18. Second Reading – Ordinance No. 2017-10 – Rezoning/6080 Deerfeed Trail, 
Case No. 17-60000001 

Mayor Burnette read Ordinance No. 2017-10.

ORDINANCE NO. 2017-10

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 
COUNTY, FLORIDA, REZONING PROPERTY CONSISTING OF 
APPROXIMATELY +/- 0.77 ACRES LOCATED AT 6080 
DEERFEED TRAIL FROM FLOOD PLAIN-CONSERVATION (F-C) 
TO RURAL RESIDENTIAL (RR); AUTHORIZING REVISION OF 
THE OFFICIAL ZONING ATLAS; AND PROVIDING AN EFFECTIVE 
DATE.

Motion to approve Ordinance No. 2017-
10 was made by Councilman Bastian, 
and Seconded by Councilman Stiltner. 
Motion carried unanimously by roll call 
vote.

 19. First Reading – Ordinance No. 2017-16 – LDC Amendments/Chapters 2, 12, 
16, 17, and 18 – Tattoo Establishments, Case No. 17-25000001

Mayor Burnette read Ordinance No. 2017-16.

ORDINANCE NO. 2017-16

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 
COUNTY, FLORIDA, 2, TO ADD A DEFINITION FOR “TATTOO 
ESTABLISHMENT” AND AMEND THE DEFINITION OF 
“PERSONAL SERVICE”; CHAPTER 12, SECTION 4, TO 
ESTABLISH PARKING REQUIREMENT FOR TATTOO 
ESTABLISHMENTS; CHAPTER 16, SECTION 2, TO PROHIBIT 
TATTOO ESTABLISHMENTS AS A HOME OCCUPATION; 
CHAPTER 17, SECTION 22, 22.5, AND 25, ADDING TATTOO 
ESTABLISHMENTS AS A PERMITTED USE IN THE HIGHWAY 
COMMERCIAL (HC), INTERCHANGE COMMERCIAL 
DEVELOPMENT (ICD), AND RIDGEWOOD DEVELOPMENT (RD)
ZONING DISTRICTS, AND REMOVING TATTOO 
ESTABLISHMENTS AS A SPECIAL EXCEPTION USE IN THE 
RIDGEWOOD DEVELOPMENT (RD) AND HIGHWAY 
COMMERCIAL (HC) ZONING DISTRICTS; CHAPTER 17, 
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SECTION 29, REMOVING TATTOO ESTABLISHMENTS AS A 
PROHIBITED USE IN THE PLANNED COMMUNITY 
AGRICULTURAL (PC-A) ZONING DISTRICT; AND CHAPTER 18, 
SECTION 3, REMOVING THE SPECIAL REQUIREMENTS FOR 
TATTOO ESTABLISHMENTS AS A SPECIAL EXCEPTION; 
PROVIDING FOR REPEAL OF CONFLICTING ORDINANCES; 
PROVIDING FOR CODIFICATION; PROVIDING FOR 
SEVERABILITY; AND PROVIDING AN EFFECTIVE DATE.

Motion to approve Ordinance No. 2017-
16 was made by Councilman Bastian, 
and Seconded by Councilman Stiltner. 

Tim Burman, Planning Manager, provided details of the Ordinance change due to the 
Supreme Court’s decision that tattoo parlors are protected by the First Amendment. 

Motion carried 3-2 by roll call vote with 
Councilman Tramont and Vice Mayor 
Ford voting no.

 20. First Reading – Ordinance No. 2017-17 – LDC Amendments/Chapters 12, 17, 
and 18 – Adult Entertainment Establishments, Case No. 17-25000002

Mayor Burnette read Ordinance No. 2017-17.

ORDINANCE NO. 2017-17

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 
COUNTY, FLORIDA, AMENDING THE FOLLOWING SECTIONS 
OF THE LAND DEVELOPMENT CODE: CHAPTER 12, SECTION 
4, TO ADD “ADULT THEATER OR ADULT PERFORMANCE” 
PARKING REQUIREMENT; CHAPTER 17, SECTION 22, TO 
REMOVE ADULT ENTERTAINMENT FROM THE LIST OF 
SPECIAL EXCEPTION USES IN THE HIGHWAY COMMERCIAL 
(HC) ZONING DISTRICT; CHAPTER 17, SECTION 23, ADDING 
ADULT ENTERTAINMENT AS A SPECIAL EXCEPTION USE IN 
THE COMMERCIAL INDUSTRIAL (CI) ZONING DISTRICT; AND 
CHAPTER 18, SECTION 23, TO SPECIFY MEASUREMENT OF 
SEPARATION REQUIREMENTS; PROVIDING FOR REPEAL OF 
CONFLICTING ORDINANCES; PROVIDING FOR CODIFICATION; 
PROVIDING FOR SEVERABILITY; AND PROVIDING AN 
EFFECTIVE DATE.

Motion to approve Ordinance No. 2017-
17 was made by Councilman Bastian, 
and Seconded by Councilman Stiltner. 
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Mr. Burman discussed the change being requested to the Land Development Code. 
The City can regulate adult entertainment facilities but cannot completely ban them. He 
explained the possible properties currently available as a Special Exception. 

Motion carried 5-0 by roll call vote with 
Mayor Burnette voting no.

REGULAR AGENDA 

 21. Approval of Temporary Contract Position to Serve as ERP Project Manager

Alan Rosen, Assistant City Manager, discussed the need for a temporary contract 
position to serve as the Project Manager for implementation of the new ERP system.

Discussion was held regarding the need for a Project Manager outside of Staff.

Motion to approve was made by 
Councilman Bastian, and Seconded by 
Councilman Stiltner. Motion carried 
unanimously by roll call vote.  

 22. Approval of Professional Services Contract with GFOA for Assistance in ERP 
Selection

Mr. Rosen discussed the need for assistance in selecting an ERP system.
 

Motion to approve subject to City 
Attorney approval of the contract was 
made by Councilman Bastian, and 
Seconded by Councilman Stiltner. 
Motion carried unanimously by roll call 
vote.  

 23. First Reading - Ordinance No. 2017-11 - Revision to City Code Sec. 2-267 - 
Bidding Requirements

Mayor Burnette read Ordinance No. 2017-11.

ORDINANCE NO. 2017-11

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 
COUNTY, FLORIDA, AMENDING THE CITY OF PORT ORANGE 
CODE OF ORDINANCES, CHAPTER 2, ADMINISTRATION, 
SECTION 2-267, RELATING TO BIDDING REQUIREMENTS FOR 
PURCHASES; PROVIDING FOR PROCEDURES FOR SINGLE 
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RESPONSES; PROVIDING FOR REPEAL OF CONFLICTING 
ORDINANCES; PROVIDING FOR SEVERABILITY; AND 
PROVIDING AN EFFECTIVE DATE.

Motion to approve Ordinance No. 2017-
11 was made by Councilman Bastian, 
and Seconded by Councilman Stiltner. 

Tracey Riehm, Finance Director, explained the guidance being requested in Ordinance 
No. 2017-11. Council’s questions were answered by Ms. Riehm. 
 

Motion carried unanimously by roll call 
vote.

 24. First Reading - Ordinance No. 2017-13 -Sec. 2-278 Professional Services 
and Consultants' Competitive Negotiation Act (CCNA)

Mayor Burnette read Ordinance No. 2017-13.

ORDINANCE NO. 2017-13

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 
COUNTY, FLORIDA, AMENDING CHAPTER 2, ARTICLE VI, 
DIVISION 2 TO ESTABLISH SECTION 2-278 REGARDING 
PROFESSIONAL SERVICES AND CONSULTANTS’ 
COMPETITIVE NEGOTIATION ACT, PROVIDING FOR REPEAL 
OF CONFLICTING ORDINANCES, PROVIDING FOR 
CODIFICATION; PROVIDING FOR SEVERABILITY AND 
PROVIDING AN EFFECTIVE DATE.

Motion to approve Ordinance No. 2017-
13 was made by Councilman Bastian, 
and Seconded by Councilman Stiltner. 
Motion carried unanimously by roll call 
vote.

 25. First Reading - Ordinance No. 2017-14 -Section 2-269 Performance and 
payment bonds.

Mayor Burnette read Ordinance No. 2017-14.

ORDINANCE NO. 2017-14

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 
COUNTY, FLORIDA, AMENDING CHAPTER 2, ARTICLE VI, 
DIVISION 2 SECTION 2-269 REGARDING PAYMENT AND 
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PERFORMANCE BONDS; PROVIDING FOR CODIFICATION; 
PROVIDING FOR REPEAL OF CONFLICTING ORDINANCES; 
PROVIDING FOR SEVERABILITY; AND PROVIDING AN 
EFFECTIVE DATE.

Margaret Roberts, City Attorney, discussed a slight change within the ordinance relating 
to the delegation of authority to the City Manager.
 

Motion to approve Ordinance No. 2017-
14 was made by Councilman Bastian, 
and Seconded by Councilman Stiltner. 
Motion carried unanimously by roll call 
vote.

 26. First Reading - Ordinance No. 2017-15 - Sec. 2-262 Purchase and Sales 
Procedures

Mayor Burnette read Ordinance No. 2017-15.

ORDINANCE NO. 2017-15

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 
COUNTY, FLORIDA, AMENDING CHAPTER 2, ARTICLE VI, 
DIVISION 2 SECTION 2-262 REGARDING ADDITIONAL 
REGULATIONS AND PROCEDURES; PROVIDING FOR 
CODIFICATION; PROVIDING FOR REPEAL OF CONFLICTING 
ORDINANCES; PROVIDING FOR SEVERABILITY; AND 
PROVIDING AN EFFECTIVE DATE.

Motion to approve Ordinance No. 2017-
15 was made by Councilman Bastian, 
and Seconded by Councilman Stiltner. 
Motion carried unanimously by roll call 
vote.

 27. Financial Report March 31, 2017

Ms. Riehm provided details from the March 2017 Financial Report.

COMMENTS 

 28. City Attorney Comments

 There were none.

 29. City Manager Comments
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Mr. Johansson asked Council for approval of a temporary employee, no benefits for 
three (3) months in Finance to assist while an employee is on maternity leave.

Motion to approve a temporary employee 
in Finance was made by Councilman 
Tramont, and Seconded by Councilman 
Stiltner. Motion carried unanimously by 
voice vote.

Mr. Johansson explained the need for a Task Authorization for $44,250 for 550 hours of 
estimated work from Tetra Tech to help complete the FEMA work necessary from the 
hurricane. The cost is reimbursable at 75%. 

Motion to approve as requested was 
made by Councilman Bastian, and 
Seconded by Councilman Stiltner. 
Motion carried unanimously by voice 
vote. 

 a. Purchasing Manual Discussion

Mr. Johansson asked Council to review the proposed Purchasing Manual and provide 
him with feedback prior to the May 16, 2017 agenda packet distribution when it will be 
presented for final approval. The Code of Silence language is subject to change until an 
Ordinance change is approved. Mayor Burnette would like the ordinance to be 
completed in May.

COUNCIL COMMITTEE REPORTS 

 30. City Council Committee Reports
 a. River to Sea TPO – Councilman Bastian reported on the recent meeting. 
 b. General Employees' Pension Board – Nothing new to report.

ADJOURNMENT: 9:33 p.m.

Mayor Donald O. Burnette
Attest:

Robin Fenwick, CMC
City Clerk 



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (B7) Resolution No. 17-17 - Amending Resolution No. 17-15 Temporary 
Waiver of Sewer Connection Fees

DEPARTMENT: Public Utilities

GOAL: 

RECOMMENDED MOTION: Move to approve Resolution No. 17-17.

SUMMARY: Resolution No. 17-17 amends Resolution No. 17-15 adopted by city 
council on March 28, 2017.   The program has been revised to provide for the 
following:   (1) the Septic to Sewer program is only available if the public sewer system 
functions with a gravity connection; (2) the connection charge of $1400 and the sewer 
impact fee of $1540 will not be amended during the program for the notified property 
owners, until the expiration of the program on January 31, 2018; (3) the city shall 
reserve the right to record an additional lien for the connection charge if proof of timely 
abandonment is not provided; and (4) the administrative fees and lien fees associated 
with the agreement are also waived.   

Enforcement action, if any, shall be consistent with the requirements of Florida Statues 
and the city ordinance in effect at the time of enforcement.

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Reso. No. 17-17 Reso. No. 17-17 Final as sent to CC 5-5-

2017.pdf
2. Notice of Required Sewer 

Connection
Notice of Required Sewer Connection.pdf

Tracy London Created/Initiated - 04/18/2017
Julia Wiggins Approved - 04/26/2017
Kenny Ho Approved - 05/02/2017
Rick Wilson Approved - 05/02/2017
Lynn Stevens Approved - 05/02/2017
Tracey Riehm Approved - 05/04/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017



Robin Fenwick Final Approval - 05/04/2017
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CERTIFIED MAIL #______________________ 

City of Port Orange 
Public Utilities Department 

 
 

 
Date:  
 
RE: Notice of Required Sewer Connection 
 
Dear Property Owner, 
 
Our watershed is a precious resource that our city has gone to great efforts to protect.  One of those efforts 
is providing sewer to as many customers as possible.  Collecting sewer water, treating it and sending it out to 
our reclaimed lakes for reuse in irrigation is key to protecting the future of our drinking water.  Septic tanks 
frequently leech out sewage that could eventually end up in our aquifer and could impact our drinking water. 
 
Our records indicate that city sewer service is available to your property at the above address, however, you 
have not yet connected to the system. To protect the health of Florida waterways and to maintain compliance 
with Section 74-63 of the City of Port Orange Code, the city is requiring connections to sewer. 
 
The city has recognized the financial impact and has adopted City of Port Orange Resolution No. 17-15 
granting the eligible property owner a waiver of the current $1,400 connection fee if the connection to the 
public sewer system and the abandonment of the septic tank is completed on or before January 31, 2018.  
Resolution No. 17-15 also provides no interest financing for city development fees required prior to 
connection. 
 
If you fail to sign an agreement with the city by January 31, 2018 to connect to public sewer and to abandon 
the septic, then the waiver of the connection fee and the financing of the development fee will not be 
available.  After January 31, 2018, the property owner will be required to pay the full connection fee and 
the full development fee as established and effective at the time of connection.   
 
The following information provides the steps for compliance. 

 You are hereby notified that the sewer service is anticipated to be available to the above 
property address or is currently available and that connection to the city’s sewer collection 
facilities is mandatory within one year after actual availability.       

 Within one year after the date of sewer availability, the property owner is required to complete 
the connection to the sewer system by constructing the sewer lines from the dwelling to the 
sewer connection point on the right-of-way line bordering the property and is required to 
abandon the septic tank pursuant to Florida Law and regulations. 

 The property owner is required to pay the sewer impact fees and connection fees to the city 
prior to connecting to the system.  The sewer impact fee is $1,540. The connection fee is $1,400.    

 A licensed plumber hired by the property owner is required to obtain a plumbing permit issued 
by the city.  Only a licensed plumber can construct the sewer line and make the physical 
connection of your private system to the city sewer system. 
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 The property owner is required to obtain a permit to abandon the septic tank. The Volusia County 
Health Department issues permits for the abandonment of septic tanks.  You are required to 
abandon the septic tank within 90 days of connecting to a city sewer system.  For information on 
the application fees to abandon your septic tank, contact the following:  Health Department at 
386-424-2061 and enter the prompt for environmental health. 
 

The City of Port Orange Council has authorized staff to assist residents with the costs of connection.  The 
following options are available: 
 

1. Request a waiver of the connection fee and request to finance the development fee on or before 
January 31, 2018 by entering an agreement for monthly payments on the utility bill; or 

2. Pay all fees as required prior to connection. 
 

Please contact Ms. Cherie Cadenhead in our Customer Service Department at (386) 506-5721 to discuss the 
options and to request a waiver and financing.  We thank you in advance for your understanding and concern 
for our aquifer and the future of our great city.  Your prompt attention in this matter will benefit all of Florida. 
 
 
Sincerely, 
 
 
 
Lynn Stevens, Public Utilities Director 
For M. H. Johansson, City Manager   
 
 
Attachments: Resolution No. 17-15 Adopted March 28, 2017 
  
    
    
 

 



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (B8) 3-year Lease Extension with ArtHaus Foundation, Inc. for the City-
owned property located at 3840 Ridgewood Avenue

DEPARTMENT: City Manager

GOAL: 

RECOMMENDED MOTION: 
Move to approve the Fourth Amendment to Lease Agreement between ArtHaus 
Foundation, Inc., a non-profit corporation, and the City of Port Orange, to amend and 
extend the Lease for an additional 3-year term, to forego the monthly rental payments in 
exchange for in-kind contribution by ArtHaus, and to authorize the Mayor and City Clerk 
to execute all required documents for lease agreement on behalf of the City.

SUMMARY: 
ArtHaus Foundation, Inc. has requested a three year extension (or any portion thereof) 
to the existing lease for City-owned property located at 3840 Ridgewood Ave. ArtHaus 
has been a tenant at this location since 2004. The current lease expires on June 30, 
2016. The proposed amendment extends the lease term for three years with an 
expiration date of June 30, 2020. The terms of the Lease are amended to accurately 
reflect the rental payment of $0 in exchange for the cultural enrichment to the 
community, which shall be reported to Council at least annually. Also, lawn mowing has 
been excluded from the list of ArtHaus maintenance obligations.
 
ArtHaus provides a cultural element to the Town Center Redevelopment District as well 
as the community and all county schools at large. ArtHaus has been a good tenant and 
caretaker of the building and we intend to work with them to ensure they remain a 
valued member of this community and the TCRD.

The ArtHaus Executive Director has provided support materials regarding the history of 
ArtHaus, the number of people served, and benefits to the community.

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Fourth Amendment to Lease 

Agreement
Fourth Amendment to Lease 
Agreement.pdf



Alan Rosen Created/Initiated - 04/17/2017
Alan Rosen Approved - 05/02/2017
Tracey Riehm Approved - 05/04/2017
Matthew Jones Approved - 05/04/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017
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This Document Prepared by: 
Matthew J. Jones, Dep. City Atty. 
City of Port Orange 
1000 City Center Circle 
Port Orange, FL 32129-4144 
 

Parcel ID# 6303-11-06-0021 

 

FOURTH AMENDMENT TO LEASE AGREEMENT 

ArtHaus 

 3840 Ridgewood Avenue, Port Orange, Volusia County, Florida 

 

 THIS FOURTH AMENDMENT TO LEASE AGREEMENT is made and entered 

into the day and year set forth hereinafter by and between CITY OF PORT ORANGE, 

FLORIDA, a chartered municipal corporation with its principal business office located at: 

1000 City Center Circle, Port Orange, Florida 32129-4144 (“City”); and ARTHAUS 

FOUNDATION, INC., a Florida non-profit corporation, principal address located at 3840 

Ridgewood Avenue, Port Orange, Florida 32129, having a mailing address of: Post 

Office Box 290232, Port Orange, FL 32129-0232 (“ArtHaus”), and hereinafter 

collectively referred to as the “Parties.” 

 WHEREAS, the Parties entered into a Lease Agreement for the property located 

at 3840 Ridgewood Avenue, Port Orange, Florida dated June 2, 2009 (“Lease”); and 

 WHEREAS, the Parties entered into the Amendment to Lease Agreement (“First 

Amendment”) on May 2, 2012, to extend the Lease for an additional 2-year term; and 

 WHEREAS, the Parties entered into the Second Amendment to the Lease 

Agreement (“Second Amendment”) on April 23, 2014, to extend the Lease for an 

additional 2-year term. 
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WHEREAS, the Parties entered into the Third Amendment to the Lease 

Agreement (“Second Amendment”) on June 21, 2016, to extend the Lease for an 

additional 1-year term, and amend the insurance requirements. 

WHEREAS, the Parties now desire to extend the Lease, as amended, for an 

additional term of three (3) years commencing July 1, 2017 and ending June 30, 2020, 

and further amend to include an annual reporting requirement to the City by ArtHaus. 

 NOW, THEREFORE, the Parties, for good and valuable consideration, receipt of 

which is hereby acknowledged, agree as follows: 

1. The premises set forth above and true and correct, form a material part of 

this Fourth Amendment and are incorporated herein by reference. 

2. Article III, Paragraph 1 of the Lease, as amended, is hereby amended to 

read in its entirety as follows: 

“1.  The Lessee shall be responsible for maintenance of the Premises. 

Such maintenance shall include, but not be limited to the following: 

a.  Provision of janitorial services, such as cleaning restrooms and 

windows, sweeping and mopping floors, and replacing light bulbs 

and fixtures;  

b. Maintenance of fire protection apparatus, including fire 

extinguishers; 

c.  Maintenance of air conditioning and heating systems; 

d.   Maintenance of the electrical and mechanical systems; 

e.  Maintenance of the sewer and water systems; 
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f.  Maintenance of all interior surfaces, such as waxing floors and 

painting doors, walls and ceilings; 

g.  Maintenance of the building exterior, including painting, roofing 

repairs and window repair; 

h.  Maintenance of all locks and hardware; 

i.  Maintenance of the parking areas and signage; 

j.  Removal of all garbage, trash and refuse; and 

k.  Extermination of all vermin, rats, mice, insects and other pests.” 

3. Article V, Paragraph 1 of the Lease, as amended, is hereby amended to 

read in its entirety as follows: 

“1. The Lessee shall not pay any rental payment, and shall instead offer its 

art education and cultural enrichment to the community as a whole. The 

Lessee shall report at least once per year to the city council on its 

programs, student participation, and service to the community.” 

4. Article VI, Paragraph 2 of the Lease, as amended, is hereby amended to 

read in its entirety as follows: 

“2. The term of this Lease Agreement shall be extended for three (3) years 

commencing July 1, 2017 and expiring at midnight on June 30, 2020.” 

5. All other terms and conditions of the Lease, as amended, shall remain in 

full force and effect.   

6. This Fourth Amendment to Lease Agreement may be executed in one or 

more counterparts, each of which shall be deemed to be an original but all of which 

together shall constitute one and the same complete instrument.  The delivery by 
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facsimile or email of an executed copy of this Fourth Amendment to Lease Agreement 

shall be deemed valid as if an original signature was delivered. 

 

[Remainder of Page Left Blank] 
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Witnesses: 

 

 

  

Printed Name:  

 

 

  

Printed Name:  

CITY OF PORT ORANGE 

 

 

By:  

 Donald O. Burnette, Mayor 

 

 

Date:  

 
STATE OF FLORIDA 
COUNTY OF VOLUSIA 
 
 The foregoing instrument was acknowledged before me this _____ day of 
____________, 20__, by Donald O. Burnette, as Mayor of the City of Port Orange, a 
Florida municipal corporation, on behalf of the city, and who is personally known to me. 
 
 

       
Notary Public, State of Florida 
Printed, typed or stamped name, commission 
and expiration: 

 
Witnesses: 

 

  

Printed Name:  

 

 

  

Printed Name:  

ATTEST: 

 

By:  

 Robin L. Fenwick, CMC, City Clerk 

 

 

Date:  

 
STATE OF FLORIDA 
COUNTY OF VOLUSIA 
 
 The foregoing instrument was acknowledged before me this _____ day of 
____________, 20__, by Robin L. Fenwick, as City Clerk of the City of Port Orange, a 
Florida municipal corporation, on behalf of the city, and who is personally known to me. 
 
 

       
Notary Public, State of Florida 
Printed, typed or stamped name, commission 
and expiration: 
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Witnesses:     ARTHAUS FOUNDATION, INC.  
      A Florida Non-Profit Corporation 
 
 
____________________________ By:__________________________________  
Signature     Name: Ron Nowviskie                                          . 

Title: President 
 
____________________________  
Printed Name 

 
____________________________ Attest: 
Signature 

 
____________________________  _____________________________________  
Printed Name     Name: Laurie G. Ring                                          .  
      Title:  Executive Director 
                                          
 
(Witnesses as to Both)    Dated Signed: ____________________, 2017. 
 
 
       (Corporate Seal) 
 
STATE OF FLORIDA 
COUNTY OF VOLUSIA 
 
 The foregoing instrument was acknowledged before me this ________ day of 
____________, 2017, by Ron Nowviskie and Laurie G. Ring, the President and 
Executive Director, respectively, who are duly authorized to execute the foregoing 
instrument in their representative capacity on behalf of ArtHaus Foundation, Inc., a 
Florida non-profit corporation, and who [__] are personally known to me, or [__] have 
produced governmental agency issued identification. 
 
 
     _________________________________________  
                                                       Notary Public, State of Florida at Large 

 Printed Name, Commission, Seal 
 And Commission Expiration Date:   

 

 

 



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: Yes 

SUBJECT: (B9) Interlocal Agreement Between City of Port Orange and New Smyrna 
Beach for the Use of the Port Orange Police Department Training Facility

DEPARTMENT: Police Services

GOAL: 1 - Public Safety
5 - Fiscal Sustainability
6 - Organizational Excellence

RECOMMENDED MOTION: Move to approve Interlocal Agreement with the City of 
New Smyrna Beach for the Police Training Facility. 

SUMMARY: The City of Port Orange and the City of New Smyrna Beach would like 
to join resources to build the Police Shooting Range Training Facility.  The City of Port 
Orange will be responsible for the construction and operation and maintain all rights to 
the property and facilities.  The additional funds offered by NSB will help reduce the 
burden on the City of Port Orange and produce a better facility for training Police 
Department staff.   Both City staffs feel this regional collaborative approach will benefit 
South East Volusia Cities in the training of PDs in the area.
Main points:
-  The property is co owned by the city and county in proximity of the Trap and Skeet 
range.
-  NSB will contribute $800K for construction (400 at beginning of construction, 400 
upon completion).  PO will contribute $1.2M
-  Operating baseline will be established in the first two years and shared 65/35%.  Until 
the baseline can be established NSB will contribute $1K/yr.  This is based on other 
considerations between NSB and PO as well as the long standing consideration NSB 
has made to PO regarding our payment to their facility.    
- Operations and scheduling will be primarily through the POPD.  

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Interlocal Agreement Interlocal Agreement.pdf

Aaron McIlrath Created/Initiated - 02/10/2017
William Proctor Approved - 02/10/2017
Thomas Grimaldi Approved - 02/13/2017
Tracey Riehm Approved - 03/13/2017



Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017



INTERLOCAL AGREEMENT

BETWEEN CITY OF PORT ORANGE AND NEW SMYRNA BEACH

POLICE DEPARTMENT TRAINING FACILITY

THIS AGREEMENT, made and entered into the date provided hereafter by and
between the City of Port Orange, Florida, a municipal corporation organized and
existing under the laws of the State of Florida, (hereinafter "PORT ORANGE") and
the City of New Smyrna Beach, Florida, a municipal corporation organized and
existing under the laws of the State of Florida, (hereinafter "NEW SMYRNA BEACH"),
and collectively referred to as the "Parties."

WHEREAS, pursuant to Section 163.01, Florida Statutes, the City and County have
the authority to enter into interlocal agreements as local governmental units for the
purposes of making the most efficient use of their powers by enabling them to
cooperate on a basis of mutual advantage and provide services for the purposes set
forth in an interlocal agreements; and

WHEREAS, the Parties desire to an interlocal agreement, hereinafter the
"Agreement," to establish a joint Police Department Training Facility, (hereinafter the
"TRAINING FACILITY") that is wholly owned and managed by PORT ORANGE but
jointly utilized and funded by PORT ORANGE and NEW SMYRNA BEACH; and

WHEREAS, the joint funding by both Parties will provide a better economy of scale
to construct and maintain adequate training facilities that will support police officers
for both cities; and

WHEREAS, the Parties can provide more effective training for their officers at a
location closer to each city thereby reducing costs and lost productivity in travel time
to more distant facilities; and

WHEREAS, the Parties intend to participate in the shared management of the
Training Facility in return for providing (i) a set proportion for the original construction
of the Training Facility (ii) a proportionate share of the funding for recurring operation,
maintenance and future capital expenditures and (iii) other terms as mutually agree
upon; and

WHEREAS, the Parties desire to enter into this Agreement to establish basic
parameters for the implementation, operation, maintenance and possible future
expansion of the Training Facility, and

NOW THEREFORE, in consideration of the premises, mutual covenants, provisions
and representations contained herein, constituting good and valuable consideration,
the Parties hereto agree as follows:

















































CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: Yes 

SUBJECT: (B10) Second Amendment to Interlocal Agreement regarding Vargal 
Conservation Area for Police Shooting Range Training Facility, Article 3

DEPARTMENT: Police Services

GOAL: 1 - Public Safety

RECOMMENDED MOTION: Move to approve the amendment to the interlocal 
agreement with Voluisa County and  to authorize the mayor and city manager to 
authorize the city manager to make such additional modifications to the agreement for 
design related revisions to accomplish the purposes of the interlocal agreement; and 
authorizing the city clerk to attest the agreement. 

SUMMARY: Approve Article 3 modification so that we can move to County 
Council meeting agenda for final approval.  See marked up attachment for Article 3. 

The City Attorney has reviewed the proposed language and is prepared to make 
revisions pursuant to city council's consideration and approval.

Upon City Council approval the Second Amendment to the Interlocal Agreement 
regarding Vargal Conservation Area shall be prepared consistent with the draft 
language attached.  Upon approval by county staff, the Second Amendment will be 
considered by the Volusia County Council.   

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Article 3 Markup Article 3 revision.docx
2. Current Vargal Interlocal Amend1 ILA re Vargal Fully Executed.pdf
3. Preliminary Site Plan Preliminary Site Plan - Police Shooting Range.pdf

Robin Fenwick Created/Initiated - 04/27/2017
William Proctor Approved - 04/27/2017
Thomas Grimaldi Approved - 04/27/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017



Article 3, “Construction,” Subsection 3.b is hereby added to read:
b) Police Gun Range. The City agrees to orientate the Police Gun Range on Parcel “B”
so that all shooting shall be directed in a north/northwest direction, away from
Pioneer Trail and the Skeet Range located on Parcel “A.” The intent of this provision
is to protect the general public and police personnel by designing the Police Gun
Range and the Skeet Range in a manner that ensures the discharge of firearms away
from patrons of either range. The Police Gun Range shall incorporate the design attached hereto as 
Exhibit ?, subject to adjustments as approved by the County Manager’s Office and the City Manager’s 
Office.  a continuous
twenty-five (25’) foot sodded berm, the height of which shall be measured from
grade, on the eastern, northern and western sides of the Police Gun Range to protect
against any stray or misfired round traveling off-site. A ten (10’) foot high concrete
wall shall be constructed between the short and long range firing stations of the
Police Gun Range to provide further public protection.

Original Language

3. Article 3, “Construction,” Subsection 3.b is hereby added to read:
b) Police Gun Range. The City agrees to orientate the Police Gun Range on Parcel “B”
so that all shooting shall be directed in a north/northwest direction, away from
Pioneer Trail and the Skeet Range located on Parcel “A.” The intent of this provision
is to protect the general public and police personnel by designing the Police Gun
Range and the Skeet Range in a manner that ensures the discharge of firearms away
from patrons of either range. The Police Gun Range shall incorporate a continuous
twenty-five (25’) foot sodded berm, the height of which shall be measured from
grade, on the eastern, northern and western sides of the Police Gun Range to protect
against any stray or misfired round traveling off-site. A ten (10’) foot high concrete
wall shall be constructed between the short and long range firing stations of the
Police Gun Range to provide further public protection.













CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (B11) Major Special Event Request – Remarkable River Run 5K/10K @ 
Aunt Catfish Restaurant at 4009 & 4108 Halifax Drive and 4085 Ridgewood Avenue

DEPARTMENT: Community Development

GOAL: 

RECOMMENDED MOTION: Move to approve the Special Event request for the 
Remarkable River Run 5K/10K @ Aunt Catfish Restaurant at 4009 & 4108 Halifax Drive 
and 4085 Ridgewood Avenue.

SUMMARY: Staff has received a repeat special event request for a 5K and 10K race 
from Jennifer Florida, owner of Final Mile Race Management. The proposed hours of 
the event are from 6:30 a.m. until 9:00 a.m. on June 11, 2017. 

The 10K race will start at Panheads Pizzeria located at 4085 Ridgewood Avenue and 
head South on Halifax Drive turning right on Fleming Avenue, left on Palmetto Avenue, 
left on Katherine Street, right on Halifax Drive turning around at the dead end to run 
north on Riverside/Halifax Drive, right on Harbour Point Drive, Right on 
Riverside/Halifax Drive, finishing at the garage entrance to Panhead’s Pizza. 

The 5K race will start at Panheads Pizzeria located at 4085 Ridgewood Avenue, head 
South on Halifax Drive and turn around just past Niver Street finishing at the garage 
entrance to Panhead’s Pizza.

There will be an awards ceremony after completion of the race to be held at Panheads 
Pizzeria located at 4085 Ridgewood Avenue. The ceremony will include designated 
areas for refreshments, a live DJ, and three sponsor exhibit tents. There will be port-o-
lets and trash receptacles on site for the ceremony events.

The event director has also requested the surety bond be waived due to past good 
performance in clean up after prior year’s event. The cost of the surety bond is 
determined by the City Council as outlined in Chapter 58, Article III, of the City of Port 
Orange Code of Ordinances, and has generally been set at $250 when required. The 
surety bond was waived last year and as a result, staff conditions allow the waiver. 
Should Council choose to require the bond, the conditions will need to be revised.
The proposed event is structured in the same way as the prior events approved for the 
Remarkable River Run 5K/10K and qualifies for the repeat event reduced application 
fee of $150.



Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Staff Report STAFF REPORT Remarkable River.pdf

Amanda Bonin Created/Initiated - 04/18/2017
Wayne Clark Approved - 04/18/2017
Thomas Grimaldi Approved - 05/02/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017



 STAFF REPORT 
 
 MAJOR SPECIAL EVENT REQUEST  
  
  
 

 
 
REQUEST: Remarkable River Run 5K/10K 

 
OWNER:   Final Mile Race Management 

 
APPLICANT:   Jennifer Florida 
 
PROJECT LOCATION:  Aunt Catfish Restaurant – 4009 Halifax Drive  

Galbreath’s – 4108 Halifax Drive  
    Panhead’s – 4085 Ridgewood Avenue 
 

STAFF CONTACT:  Amanda Bonin, Code Compliance Inspector 
 

CITY COUNCIL DATE:  May 16, 2017 
 
 
INTRODUCTION:  
Staff has received a repeat special event request for a 5K and 10K race from Jennifer Florida, 
owner of Final Mile Race Management. The proposed hours of the event are from 6:30 a.m. 
until 9:00 a.m. on June 11, 2017.  
 
The 10K race will start at Panheads Pizzeria located at 4085 Ridgewood Avenue and head South 
on Halifax Drive turning right on Fleming Avenue, left on Palmetto Avenue, left on Katherine 
Street, right on Halifax Drive turning around at the dead end to run north on Riverside/Halifax 
Drive, right on Harbour Point Drive, Right on Riverside/Halifax Drive, finishing at the garage 
entrance to Panhead’s Pizza.  
 
The 5K race will start at Panheads Pizzeria located at 4085 Ridgewood Avenue, head South on 
Halifax Drive and turn around just past Niver Street finishing at the garage entrance to Panhead’s 
Pizza. 
 
There will be an awards ceremony after completion of the race to be held at Panheads Pizzeria 
located at 4085 Ridgewood Avenue. The ceremony will include designated areas for 
refreshments, a live DJ, and three sponsor exhibit tents. There will be port-o-lets and trash 
receptacles on site for the ceremony events. 
 
The proposed event is structured in the same way as the prior events approved for the 
Remarkable River Run 5K/10K and qualifies for the repeat event reduced application fee of $150. 
Staff is not aware of any concerns or issues with past events. 
 

BACKGROUND: 
The subject proposal has been reviewed by the Police, Fire, Public Works, and Community 
Development departments. The race directors have received estimates from the Police and Public 
Works departments for staff overtime costs to assist the event with traffic control, barriers and 
safety issues within the City of Port Orange.  
 
Port-o-lets are to be provided by the applicant.  
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CODE VIOLATIONS 
There were no apparent code violations on any of the proposed sites at the time of pre-inspection. 

 
SPECIAL NOTES 
This is a charitable/fundraising event. The event director has also requested the surety bond be 
waived due to past good performance in clean up after prior year’s event. The cost of the surety 
bond is determined by the City Council as outlined in Chapter 58, Article III, of the City of Port 
Orange Code of Ordinances, and has generally been set at $250 when required. The surety bond 
was waived last year and as a result, staff conditions allow the waiver. Should Council choose to 
require the bond, the conditions will need to be revised. 
 
 
The proposed event is structured in the same way as the prior events approved for the 
Remarkable River Run 5K/10K and qualifies for the repeat event reduced application fee of $150. 
Staff is not aware of any concerns or issues with past events. 

 
RECOMMENDATION 
Staff recommends approval of the Remarkable River Run 5K/10K subject to the following 
conditions: 
 

1. Hours of the event shall be from 6:30 a.m. until 9:00 a.m. 
 

2. Access shall be maintained for all emergency vehicles. 
 

3. Applicant shall coordinate all vehicular traffic patterns and pedestrian concerns with 
the City of Port Orange Police Department and be responsible for any charges for 
Police services. 
 

4. Event organizers are required to delineate the event area from the vehicular driving 
and parking area with cones, ropes and/or barricades where necessary. 
 

5. All areas used for this function shall be handicapped-accessible. Handicapped parking 
is to remain open and accessible for the event. 
 

6. A temporary sign permit shall be required for the one banner permitted for this event 
Application shall be submitted at least two weeks prior to the event for permit approval. 

 
7. All trash generated along the running route must be picked up and disposed of at the 

end of the event along with any debris at the event sites. 
 

8. Amplified speaker systems must comply with the City noise ordinance (Code of 
Ordinances, Chapter 42, Article lV, Section 42 Noise regulations). 

 
 

 
  



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (B12) Family Days After Action- Alcohol

DEPARTMENT: Parks & Recreation

GOAL: 

RECOMMENDED MOTION: 

SUMMARY: The annual spring fair event took place in City Center on March 2-5th.  
This years event appeared before the council to provide information for extending the 
beer garden into the circle.  Council requested at that meeting a report from staff 
indicating the outcome of the change and to report back on any issues and 
recommendations moving forward.

After meeting with the Police Department there where no reported issues as it relates to 
alcohol or the beer garden.  Staff feels that the event was orderly and people complied 
with the boundary signs. 

Staff would recommend some additional and single sided signage to mark boundaries.

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Report POPD Spring Fair 2017 After Action Review.doc

Susan Lovallo Created/Initiated - 04/25/2017
Susan Lovallo Approved - 04/25/2017
Jake Johansson Approved - 04/25/2017
Robin Fenwick Final Approval - 04/25/2017



                                                
PORT ORANGE POLICE DEPARTMENT

MEMORANDUMMEMORANDUM
TO: Chief Thomas R. Grimaldi

FROM: Sergeant Steve Braddock –Traffic Unit

DATE: April 24, 2017

CC: File

FILE: SMB0417.M005

SUBJECT: Spring Fair 2017 After Action Review

The Family Days Trust “Spring Fair” event was held from Thursday 03/02/17 through Sunday 
03/05/17.  Weather for the four day event was mostly favorable, with some cooler temperatures 
experienced overnight.  There was no evidence of any substantial rain this year.

Thursday 03/02/17 17:00hrs – 22:30hrs:
No unusual occurrences.

Friday 03/03/17 17:00hrs – 23:00hrs:
No unusual occurrences.

Saturday 03/04/17 09:00hrs – 16:00hrs:
No unusual occurrences were reported.

Sunday 03/05/17 10:00hrs – 1930hrs:
No unusual occurrences were reported.

Calls of interest:

 As in years past, a child was momentarily separated from their mother, but they were reunited 
within a few minutes. 

Saturday 03/04/17 16:00hrs – 23:30hrs:
No unusual occurrences were reported.

Sunday 03/05/17 09:00hrs – 19:00hrs:
No unusual occurrences were reported



                                                
PORT ORANGE POLICE DEPARTMENT

Notes:
The beer and wine garden venue was expanded for this year’s event. Therefore additional detail 
officers were needed for security purposes, etc. During this year’s Spring Fair event there were no 
reported issues of concern involving the beer and wine garden venue.

Overtime/Special Detail hours used:
The Port Orange Police department worked a total of 149.0 hours of City Overtime for the event, 
which was the approved amount. .

Special details were paid for by Family Days Trust for additional overnight security, and those officers 
worked a total of 75 special detail hours.  This was a significant increase since last year’s Spring Fair 
which was 35.5 hour and was due to the increase in special detail officers for the beer and wine 
garden.  The increase of special detail officers were paid for by Family Days.  

Respectfully Submitted by:

___________________________
Sergeant Steve Braddock



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: Yes 

SUBJECT: (B13) Addendum to Sandy Point Progressive Sports License Agreement.

DEPARTMENT: Parks & Recreation

GOAL: 

RECOMMENDED MOTION: Move to approve Addendum to License Agreement and 
authorize the Mayor and City Clerk to execute the same.

SUMMARY: Sandy Point Progressive Sports has a current license agreement with the 
City to provide water recreational services at Riverwalk Park phase 1A. Over the past 
four months their access has been blocked due to construction of phase 1B of the park. 
Most recently they were planning an open house for late April and due to delays they 
have been forced to move that event, which has resulted in additional costs to the 
company. They are requesting a 4 month credit in their license fee. If approved, they 
would not pay $200 for each the months June, July, August and September, for a total 
credit of $800.  Regular payments would continue in October of 2017.  Attached for 
your review is their request letter, the license agreement, and the proposed addendum 
to the license agreement. 
Staff recommends approval.

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Addendum to License 

Agreement
Sandy Point Addendum to License Agreement 
5.2.17.pdf

2. Request Letter RE Kayak Concession - Construction Delays.msg
3. License Agreement ExecutedLicense AgreementSP.pdf

Susan Lovallo Created/Initiated - 04/21/2017
Susan Lovallo Approved - 04/21/2017
Tracey Riehm Approved - 04/26/2017
Matthew Jones Approved - 05/02/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017
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MJJ 4.28.17 

 

 
 

ADDENDUM TO LICENSE AGREEMENT 
  
THIS ADDENDUM TO LICENSE AGREEMENT (“Addendum”) is made and entered into this         
day of __________________, 2017, by and between the City of Port Orange, Florida, a 
chartered municipal corporation ("City"), 1000 City Center Circle, Port Orange, FL  32129, 
(“Licensor”), and Sandy Point Progressive Sports, Inc., whose mailing address is 3090 S. 
Ridgewood Avenue, S. Daytona, FL 32119, ("Licensee"). 
  

PREMISES 
 
 WHEREAS, the Licensee was the successful bidder to the City’s RFP #16-27 to provide 
water recreation rental operations to the public; and 
 
 WHEREAS, the Licensor is the owner of real property located at 3441 S. Ridgewood 
Avenue, Port Orange, Florida 32127, commonly known as the Riverwalk Park Phase I, 
hereinafter referred to as the “Subject Property”, and described on Exhibit “A”; and 
 
 WHEREAS, the Licensor has constructed improvements at the Subject Property which 
include a +/- 400 sq. ft. concession/vendor building with two restrooms, a 30’ wide canoe/kayak 
launch, a canoe kayak rack area, and public parking, hereinafter referred to as the “License 
Areas”, as depicted on the attached Exhibit “B”; and 
 

WHEREAS, the parties entered into a License Agreement on September 6, 2016 
(“License Agreement”); and 

 
WHEREAS, the construction of Phase II of the Licensor’s Riverwalk Park project has 

caused interruption of the Licensee’s business operation at the Subject Property; and 
 
WHEREAS, the Licensor wishes to provide a four (4) month credit of the monthly license 

fee in consideration for the interruption caused by the construction of Phase II of the Licensor’s 
Riverwalk Park project. 

 
 NOW, THEREFORE, in consideration of the premises and mutual covenants contained 
herein, the parties agree as follows: 
 

1. Credit. The Licensor hereby grants the Licensee a four (4) month credit of the 
monthly license fee of TWO HUNDRED AND 00/100 DOLLARS ($200.00) which shall be used 
beginning with the first monthly license fee payment due subsequent to the execution of this 
Addendum, and continuing for the following three monthly license fee payments due thereafter. 
The credit granted herein shall not exceed a total value of EIGHT HUNDRED AND 00/100 
DOLLARS ($800.00). All other payments, terms, and conditions of the License Agreement, not 
expressly modified herein, shall remain in full force and effect. 

 
2. Hold Harmless and Indemnification. The Licensee recognizes and acknowledges 

that Section 17 of the License Agreement clearly states that the Licensor shall not be liable to 
the Licensee if for any reason the Licensee’s use of the Subject Property is hindered or 
disturbed. This credit shall not operate to amend Section 17 of the License Agreement, and 
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shall not obligate the Licensor to provide a credit for any future hindrance or disturbance of the 
Licensee’s use of the Subject Property. 
 

IN WITNESS WHEREOF, the parties hereto have executed this License Agreement on 
the respective dates below. 
 
WITNESSES:      LICENSOR: 
 
 
_________________________________  CITY OF PORT ORANGE, FLORIDA 
Printed Name:______________________  a chartered municipal corporation 
   
_________________________________ 
Printed Name:______________________   By:_____________________________ 

        Donald O. Burnette, Mayor 
 
_________________________________   
Printed Name:______________________  Attest:_____________________________           
                   Robin L. Fenwick, CMC, City Clerk 
_________________________________   
Printed Name:______________________   (SEAL) 
 
 
STATE OF FLORIDA 
COUNTY OF VOLUSIA 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_______________, 2017, by Donald O. Burnette, as Mayor of the City of Port Orange, Florida, 
who acknowledged that he is duly authorized to execute the foregoing LICENSE AGREEMENT on 
behalf of the CITY OF PORT ORANGE, FLORIDA, a chartered municipal corporation, and who [_] 
is personally known to me, or [_] has produced ________________________ as identification. 
 

 
      __________________________________________ 
      Notary Public, State of Florida at Large 
      Printed name, commission and expiration:      
 
                                                                                 
STATE OF FLORIDA 
COUNTY OF VOLUSIA 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_______________, 2017, by Robin L. Fenwick, as the City Clerk of the City of Port Orange, 
Florida, who acknowledged that she is duly authorized to execute the foregoing LICENSE 
AGREEMENT on behalf of the CITY OF PORT ORANGE, FLORIDA, a chartered municipal 
corporation, and who [_] is personally known to me, or [_] has produced _____________________ 
as identification. 

       
 __________________________________________ 

      Notary Public, State of Florida at Large 
      Printed name, commission and expiration: 



 

 

Page 3 
CPO Addendum to License Agrmt 
MJJ 4.28.17 

 

WITNESSES:       LICENSEE: 
 
       Sandy Point Progressive Sports, Inc. 
        a Florida corporation 

 
  

 
_________________________________  _____________________________ 
Printed Name: _____________________      Steven B. Gottlieb, President 
 
_________________________________   
Printed Name: _____________________   
  
 
 
STATE OF FLORIDA 
COUNTY OF VOLUSIA 
 
 The foregoing instrument was acknowledged before me this _____ day of 
________________, 2017, by Steven B. Gottlieb, as President of Sandy Point Progressive Sports, 
Inc., a Florida corporation, on behalf of the corporation, who is authorized to execute the foregoing 
LICENSE AGREEMENT, and who [_] is personally known to me, or [_] has produced 
________________________ as identification. 
   

           
 __________________________________________ 

      Notary Public, State of Florida at Large 
      Printed name, commission and expiration: 
  
 
 

 
 

 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 

 



EXHIBIT “A” 

Riverwalk Park Phase 1 
3441 Ridgewood Avenue, Port Orange, FL 32129 

 
Full Parcel ID: 
03-16-33-10-01-0011 
 
Short Parcel ID: 
6303-10-01-0011 
 
Legal Description: 
A portion of the Parcel ID listed above. 
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CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: Yes 

SUBJECT: (B14) Biological Consulting Services Inc. Services Agreement and 
Addendum No. 1 

DEPARTMENT: Public Utilities

GOAL: N/A

RECOMMENDED MOTION: Move to approve Contract and Addendum No. 1 with 
Biological Consulting Inc. in the amount of $30,250; and to authorize the City Manager 
and City Clerk to execute all contract documents and all renewals.

SUMMARY: 

Utilities Staff solicited independent bids from three qualified vendors to perform the 
biological water and wetland monitoring conducted in and around the Port Orange 
Central Wellfield.  The bids submitted are as follows:

 DRMP, Inc.    $26,600 (a 90% estimate for annual services)
 Biological Consulting Services, Inc. $30,250 (for all services on an annual basis)
 TETRA TECH  $63,707 (for all services to be performed on an annual basis)

The biological science work is required for compliance with the operational permits 
issued to the City by St. Johns River Water Management District, U.S. Army Corps of 
Engineers, and Florida Department of Environmental Protection.  This includes the 
Consumptive Use Permit, Forested Wetlands Mitigation Bank permits, and Florida DEP 
permit for the Reclaimed Reservoirs.  

The Permit for the reclaimed reservoir wetlands overflow structure was issued by the 
DEP with specific mention of the Monitoring Plan created by and carried out to date by 
Biological Consulting Services, a local firm based in New Smyrna Beach.  That 
approved Monitoring Plan is to be followed with annual reporting due per the Permit in 
effect through August, 2019.

This new Standard Contract for Service will have an initial term of June 1, 2017 - May 
30, 2018 with five (5) one (1) year renewals approved by the City Manager.  Spending 
authorization with  be approved annually by City Council.

Project No.: none
none
EFM001
 

 Funding Account No.: 401 0200 533 3414
401 0400 535 3414
416 0300 536 3414 
 



ATTACHMENTS: 
1. BCS Agreement and Addendum No 1 

- CUP
BCS Agreement and Addendum No 1 - 
CUP.pdf

2. BCS Agreement and Addendum No 1 
- Hydrologic Monit 

BCS Agreement and Addendum No 1 - 
Hydrologic Monit.pdf

3. Department Justification Memo Department Justification Memo.pdf
4. Quote for Wellfields - Biological 

Consulting Service
PO CUP and Recl 17-18 proposal (1).pdf

5. Quote for Wetland Mitigation - 
Biological Consulting

POMB WL Mon 17-18 proposal.pdf

6. Quote 1 - DRMP DRMP-contract 1.pdf
7. Quote 2 - DRMP DRMP-contract 2.pdf
8. Quote - Tetra Tech TETRA-TECH_Proposal-Wetland 

Monitoring Scope_032417.pdf

Julia Wiggins Created/Initiated - 05/01/2017
Julia Wiggins Approved - 05/01/2017
Linda Johnson Approved - 05/01/2017
Kenny Ho Approved - 05/01/2017
Rick Wilson Approved - 05/01/2017
Lynn Stevens Approved - 05/01/2017
Tracey Riehm Approved - 05/05/2017
Jake Johansson Approved - 05/05/2017
Robin Fenwick Final Approval - 05/05/2017



BIOLOGICAL CONSULTING SERVICES. INC.

SERVICES AGREEMENT

between

Biological Consulting Services, Inc.
208 Rush Street

New Smyrna Beach, Florida 32168

and

City of Port Orange
1000 Gty Center Orcle
Port Orange, FL32119

Project: Oty of Port Orange Wellfieldand Port Orange ReclafmedLakes

This AGREEMENT, entered Intoon , 2017byand between BIOLOGICAL CONSULTING SERVICES, INC,
hereinaftercalledBOS and Qty of Port Orangehereinaftercalled the CLIENT, isforthe performanceofservicesdescribed
below Inthe SCOPE OFWORK upon the property.

A. SCOPE OF WORK

BCS will complete the following TASKS:

Port Orange Wellfield CUP «8S95; Water Level Monitoring and Reporting to satisfy Consumptive Use Permit 08595
Conditions 17 8i 20, Compliance Report Permit Dated January 8,2008

1.0 Water Level Monitoring (March 2017 - February 2018)

1.1 Conductquarterlyreviews(April, July, andSeptember 2017andJanuary2018)to downloaddata fromthe water
level data loggers at each of the twelve (12) stations.

1.2 Conduct semi-annual maintenance events (July2017 and January 2018) to change batteries, clean probes, etc.

1.3 Prepare semi-annual water level data reports for submittal to the St. Johns River Water Management District
(SJRWMD). Submittals will be made in July 2017 (January-June2017 data) and January 2018 (July-December
2017 data).

2.0 Annual Reporting

2.1 Per Condition20 of CUP 8595 Compliance Report Permit dated January 8,2008, prepare an annual report for
submittal to the SJRWMD summarizing the monitoringefforts and comparing all of the wetland monitoring
data recorded for the calendar year (2017) and previous years. The report willInclude panoramic photographs
and graphs summarizing the rainfell and monitoring data for January - December 2017. The graphs will indude
the elevation of the upland/wetland interface as established in March 2009. The report v^il indude a brief
analysis of any data trends. The pumping volume data will be obtained from the EN-50 reports that the City
submits to the SJRWMD. Ifweekly pumping volume is detenmined to be necessary, the Oty will provide the
data to BCS in Excel format for preparation of the graphs as required by the SJRWMD. BCS will review the
monitoring stations with the SJRWMD representative after their review of the 2017 Annual Monitoring Report
(if necessary).

208 Rush Street • New Smyrna Beachi, FL32168 • 386-423-3402

Web: blologicalconsuItingservlces.com • Email: biocon@bellsoLrth.net
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3.0 Pliotograpliic Documentation-September 2017

3.1 Per Conditions 17 and 20 of CUP 8595 Compliance Report Permit dated January 8, 2008, take panoramic
photographs at the established photo stations at each of the twelve (12) wetland monitoring stations in
September 2017.

Port Orange Reclaimed Lalces

To satisfy SJRWMD Pemiit #4-127-86929-1 and 40-127-86929-4

4.0 Water LevelMonitoring (March 2017 - February 2018) per SJRWMD Permit.

4.1 Conduct quarterly reviews{April, July, September 2017 and January 2018) to download data from the water
leveldata loggers at each of the ten (10)stations.

4.2 Conductsemi-annualmaintenance events (July 2017and January 2018)to change batteries, clean probes, etc

4.3 Prepare semi-annual water level data for submlttai to the St. Johns River Water Management District
(SJRWMD). Submittalswill be made inJuly 2017(January -June 2017data) and January2018(July - December
2017 data).

To satisfy USACOE Permit No.SAJ-2002-3473-MLH, SpecialCondition 3.e. as modified by SAJ-2002-3473-TMF

5.0 Water Level Monitoring (May 1,2017 - October 31,2017)
Conduct reviews (July 2017, November 2017) to download data from the water level data loggers at each of
the three (3) stations (MT-6, MT-8 and MT-9) to satisfySpecial Condition 3.e.(l). Feesin B.l are onlyfor the
additional review in November 2017 to download data. Quarterly reviews to download data are being
performed as required by the SJRWMD permit (see Task1.1).

6.0 Seasonal HighWater Elevation Data
Set seasonal high water (SHW) markings in the field at the end of October 2017 for location by surveyor for
determining SHWelevation. Coordinate with project surveyor for elevations of set seasonal high water marks.
The fees stated In Section B.i. do not Indude surveyoratsts.

7.0 Annual Monitoring Report
Prepare an annual monitoring report to Includethe water level data (May 1 - October 31,2017), seasonal high
water elevation data, pre-enhancement hydrologic (including SHW and groundwater elevations) Report will
not Include vegetative conditions of the enhancement area. Report will be sent by certified mail to the U.S.
ArmyCorps of Engineers, RegulatoryDivision, Enforcement Branch,701 San Marco Boulevard,Jacksonville, PL
32207.

Data Logger Reoair/Refurbishments

8.0 Repair/Refurbishment of up to Four (4) Data Loggers

8.1 Removal of data loggers from monitoring station and ship to manufacturer for inspection and repair.
Repair/refurbishment costs are not included. The Citywillbe responsible for payment to manuhicturer for the
repair or refurbishment. BCS will provide coordination with the manufacturer and the City for the
repair/refurbishment.

8.2 BCS will install a temporary data logger at the monitoring station for continued water level data collection.

8.3 BCS will install the repaired water level data logger. Data loggers willbe set to record water level readings once
per day.

8.4 One month after re-installation, check data loggers to verify units are operating correctly.



Water LevelMonitoring and Annual Reporting
With City of Port Orange
Date of Contract: January 25,2017

Pages
Re: Port Orange Wellfield Consumptive Use Permit #8595

and Reclaimed Ukes (SJRWMD and ACOE)

B.

1.

2.

Repairedwaterieveldata loggerscarrya 90-daymanufacturer's warranty. BC5 Isnot responsibleatany time
for replacementofdamaged, malfiinctloningorstolen units. Dataloggers willneedto be replaced orrepaired
Ifthisoccursso that water levelmonitoringdata can be collected,and willbe the responsibility (tfthe CUENT.

AGREEMENT TERMS

FEES: BCS's cost for the previous Scope of Work will be a fee of nineteen thousand six hundred dollars
($19,600.00).

Port Orange Wellfield CUP:$8,600.00
Taskl.l: $3,000.00 ($750.00per event)
Task1.2: $1,200.00 ($600.00 per event)
Task1.3: $700.00 ($350.00 per report)

Port Orange Reclaimed Lakes:$9,000.00
Task 4.1

Task 4.2

Task 4.3

$3,600.00($900.00/event)
$1,200.00 ($600.00/semi-annual event)

$700.00($350.00/semi-annual submittal)

Task 2.1: $3,200.00
Task 3.1: $500.00

Task 5: $500.00
Task 6: $1,000.00
Task 7: $2,000.00

Data Logger Refurbishment: $2,(K)0.00
Task8.1: $2,000.00 ($500.00/event)

BCS cannot guarantee the acquisition of all permits/approvals. However, we willstrive toward this end. CLIENT is
responsible for payment of allconsulting fees due BCS regardless of agency / governmental actions.

3. BILLING: BCS shall invoicethe CLIENT at the completion of each task or monitoring event outlined above.

4. PAYMENT: TheCLIENT will pay BCS upon receipt ofthe invoice. Anybalance remainingunpaid45 days after billing
date will be subject to an interest charge at the maximumrate allowable by law.

5. EXPENSES: Expenses are included in the fee stated in Paragraph B.l unless otherwise stated.

6. DEADUNES: ANY DEADLINES REQUIRE A THIRTY (30) DAY WRIHEN NOTICE TO ALLOW FOR PROPER
PREPARATION AND SUBMITTAL OF DOCUMENTS TO ANY PARTY.

7. TERMINATION: ThisAGREEMENT may be terminated by either party upon seven (7) days written notice, but only
in the event of substantial failure to perform in accordance with the terms herein, and through no fault of the
terminating party. If this AGREEMENT is so terminated, the CLIENT shall pay BCS compensation for work
completed up to the date of termination, upon receipt of invoice.

8. ORAL PROMISES: This document embodies the entire AGREEMENT and understanding between the parties
hereto, and there are no other agreements and understandings, oral or written, with reference to the subject
matter of this AGREEMENT. Anymodification to this AGREEMENT must be in writing and signed by both parties.

9. DISPUTE RESOLUTION: Ifa dispute arises out of or relates to this AGREEMENT, or the breach thereof, and if said
dispute cannot be settled through direct discussion between the parties, then the parties agree to first endeavor
to settle the dispute in an amicable manner by mediation before recourse to arbitration or a judicial forum.
Florida law shall apply to this AGREEMENT. Venue shall be in Volusia County.

10. COMPLETION: BCS will endeavor to commence work in a timely fashion and complete all work as quickly as
possible. CUENT understands that adverse weather or change inscope of work may extend the completion date.
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11. VALIDITY OF PROPOSAL Until signed by CLIENT, this AGREEMENT is a proposal, valid for thirty (30) days from
the date of the authorizing signature of BCS. If after this date CLIENT is still interested in obtaining biological
consulting services please contact BCS to provide an updated AGREEMENT.

12. RETAINER: No retainer is required.

13. WAIVER OF RIGIiTS: The fellure of either party to timely enforce any right under this AGREEMENT shall not
operate to waiveany other rightunder the AGREEMENT, nor shall it waiveenforcement of subsequent breaches
of the AGREEMENT.

14. ATTORNEY'S FEES: The prevailing party in any legal proceeding or arbitration shall be entitled to a reasonable
attorney's fee to be paid bythe other party.

15. ASSIGNMENT: This AGREEMENT may not be assigned without priorwritten agreement of the parties.

16. EFFECT OFAGREEMEIMT: ThisAGREEMENT shall bind,and the benefits thereof inure to, the parties hereto, their
legal representatives, executors, administrators, successors and assigns.

IN WITNESS WHEREOF, the parties hereto have accepted, made and executed this AGREEMENT upon the terms and
conditions above stated on the day and year first written above.

CONSULTAI\rr CUENT

Biological Consulting Services, Inc. City of Port Orangegical^

Joe H.J^glll, B.S., Presi
PrincH$al Reld Biologist

Authorizing Signature

Typed or Printed Name



ADDENDUM NO. 1

to Biological Consulting Services, Inc. Services Agreement dated May 16,2017
Relating to Port Orange Wellfield CUP #8595: Water Level Monitoring and Reporting to Satisfy

Consumptive Use Permit #8595 Conditions 17 &20, Compliance Report Permit Dated January 8,2008

This Addendum No. 1 is entered into on the day and year set forth hereinafter by and between the Cityof
Port Orange, a Florida municipal corporation whose principal address is 1000 City Center Circle, Port
Orange, Florida 32129 (the "City") and Biological Consulting Services, Inc. ("Consultant"), a Florida
corporation, whose principal address is 208 Rush Street, New Smyrna Beach, Fiorida 32168 (collectively
"the Parties"). The Parties have agreed as follows:

1. This Addendum No. 1 supplements the terms provided in the Services Agreement between
Biological Consulting Services. Inc. and City ofPort Orange dated May 16,2017.

2. Term. The initial term of this Contract shall commence on June 1, 2017 and shali continue until
May 30, 2018 (the "Initial Term"). Upon written agreement of the City Manager and the Consultant, and
subjectto appropriation, this Contract may be renewed for up to five (5) additional one-year periods.

3. Contract Administration. The Right of Way Agent, Linda Johnson, shall perform contract
administration of this Contract. For notice provisions, see the paragraph belowentitled "Notice."

4. Insurance. Consultant shall maintain insurance during the life of this Contract. Consultant shall
provide to the City a certificate of insurance identifying the City of Port Orange as an additional insured.
Forworkers' compensation coverage, the bidder's insurance certificate shall include the insurer's waiver of
subrogation in lieu of naming the city as an additional insured for workers' compensation.

Policies other than Workers' Compensation shall be issued by insurers licensed and/or duly
authorized under Florida Law to do business in the State of Florida and all insuring companies are required
to have a minimum rating of "A" in the "Best Key Rating Guide" published by A.M. Best &Company, Inc.
Policies for Workers' Compensation may be issued by companies authorized as a group self-insurer by
F.S. 440.572. Consultant shall not commence work under this Agreement until the City has received a
certificate or certificates of insurance and endorsementevidencing the required insurance. Consultant shall
provide the City written notice of cancellation, nonrenewal or any otherchanges in coverage no later than
ten (10) days prior to the effective date of the change.

The City reserves the right to increase insurance coverage as determined for higher risk contracts
and shall reimburse the Consultant for the reasonable additional costs of increased coverage.

Insurance

Workers'

Compensation

Additional Coveraae:

Standards

All States (Broad Form)
Voluntary Compensation

Comments

If the contract requires work on or about
navigablewaters, require Longshoreman's
and Harbor Workers' Coverage. If vessels
involved, require Jones Act coverage with
limits of $500,000.

City of Port Orange - Addendum No. 1 Wellfield CUP #8595 ica5934I



Comprehensive
General Liability
(including Completed
Operations and
Contractual Liability

Comprehensive
Business, Automobile
Liability to include all
automobiles.

Additional Coverage:

Limits: Combined Single Limit Bodily
Injury and Property damage
$500,000 occurrence
$1,000,000 Aggregate

Limits: Auto Liability Body Injury:
$100,000 each person
$300,000 each occurrence.
Property Damage Liability
$100,000 each occurrence.

Non-Owned, Hired Car

When the Contract work on or under

Railroad rights of wayor properties, the
Consultant shall take out and maintain

during the life of the Contract, Railroad
protective liability and property damage
insurance in amounts as requested by the
Railroad.

Or$500,000 Combined Single Limit for
Bodily Injury and Property Damage

I lat I IwU.

5. Examination of Records

(a) The Consultant agrees that the City, or any duly authorized representative, shall,
until the expiration of five (5) years after final payment hereunder, have access to and the right to examine
and copy any pertinent books, documents, papers and records of the Consultant involving transactions
related to this Contract.

(b) The Consultant further agrees to include in anysubcontract for more than $10,000
entered into as a result of this Contract, a provision to the effect that the subcontractor agrees that the City
or any duly authorized representative shall, until the expiration of five (5) years after final payment under
the subcontract, have access to and the right to examine and copy any pertinent books, documents, papers
and records of such Consultant involved in transactions related to such subcontract, or this Contract. The
term subcontract as used herein shall exclude purchase orders for public utility services at rates
established for uniform applicability to the general public.

(c) The period of access provided in subparagraphs (a) and (b) above for records,
books, documents and papers which may relate to any arbitration, litigation, or the settlement of claims
arising out of the performance of this contract or any subcontract shall continue until any appeals,
arbitration, litigation or claims shall have been finally disposed of.

City of Port Orange - Addendum No. 1 Wellfield CUP #8595 ica5934j



6. Public Records Compliance. Consultant shall comply with public records laws as set forth in
Chapter119, Florida Statutes, and shall specifically:

(a) Keep and maintain public records that ordinarily and necessarily would be required by the
City in order to perform the service.

(b) Provide the public with access to public records on the same terms and conditions that the
City would provide the records and at a cost thatdoes notexceed the cost provided in Section 119, Florida
Statutes, or as otherwise provided by law.

(c) Ensure that public records that are exemptor confidential and exempt from public records
disclosure requirements are notdisclosed except as authorized by law for the duration of the Contract term.

(d) Upon completion of the Contract, Consultant shall transferto the City, at no cost, all public
records in possession of the Consultant and destroy any duplicate public records that are exempt or
confidential and exempt from public records disclosure requirements. All records stored electronically must
be provided to the City in a format that is compatible with the information technology systemsof the City.

If Consultant does not comply with a public records request, the City shall enforce the contract
provisions in accordance with the contract.

CONSULTANT QUESTIONS RELATING TO CONSULTANT'S DUTIES TO PROVIDE

PUBLIC RECORDS RELATING TO THIS CONTRACT MUST BE FORWARDED TO THE

OFFICE OF THE CITY CLERK, CITY HALL, 1000 CITY CENTER CIRCLE, PORT
ORANGE, FLORIDA 32129 TELEPHONE; (386) 506-5563 E-MAIL:
CITYCLERK@PORT-ORANGE.ORG.

7. Non-discrimination. During the performance of this Contract, Consultant agrees as follows:

(a) Consultant will not discriminate against any employee or applicant for employment
because of race, religion, color, sex, disability, marital status, age or national origin, except wheresuch is a
bona-fide occupational qualification reasonably necessary to the normal operation of Consultant.
Consultant agrees to post in conspicuous places, available to employees and applicants for employment,
notices setting forth the provisions of this non-discrimination clause. Consultant agrees and fully supports
and complies with the Americans with Disabilities Act of 1990.

(b) Consultant shall state in all solicitations or advertisements for employees placed
byor on behalf of Consultant that Consultant is an equal opportunity employer.

(c) Notices, advertisements and solicitations placed in accordance with federal law,
rule or regulation shall be deemed sufficient compliance with this provision. Consultant shall include the
provisions of the foregoing subparagraphs (a), (b), and (c) in every subcontractor purchase order of over
$10,000 so that the provisions will be binding upon each subcontractor or vendor.

8- Force Maieure. Neither party shall be liable for any delay in performance or failure to perform any
obligation hereunder if, and to the extent that, such failure or delay is caused by an event of Force Majeure.
Force Majeure shall mean any act, event or condition that is beyond the party's reasonable control, that
materially and adversely affects the party's ability to perform its obligations hereunder, and that is not the
result of the party'swillful neglect, error, omission or failure to exercise reasonable due diligence.

City of Port Orange - Addendum No. 1 Wellfield CUP #8595 (CA5934i



9- Disputes. Disputes shall be resolved by non-binding mediation.

10. Controlling Law. THIS CONRACT CONTAINS IMPORTANT MATTERS AFFECTING LEGAL

RIGHTS AND IS ACCEPTED AND ENTERED INTO IN FLORIDA AND ANY QUESTION REGARDING

ITS VALIDITY, CONSTRUCTION, ENFORCEMENT, OR PERFORMANCE SHALL BE GOVERNED BY
FLORIDA LAW. ANY LEGAL PROCEEDING ARISING FROM OR IN ANY WAY REGARDING THE

AGREEMENT SHALL HAVE ITS VENUE LOCATED EXCLUSIVELY IN THE CIRCUIT COURT OF

VOLUSIA COUNTY, FLORIDA, AND THE PARTIES HEREBY EXPRESSLY CONSENT AND SUBMIT
THEMSELVES TO THE PERSONAL JURISDICTION AND VENUE OF THE COURT.

11. Notice. Forpurposes of this agreement, notices shall be sent as follows:

City: City of Port Orange
Attention; City Manager
1000 City CenterCircle
Port Orange, Florida 32129
(386) 506-5501

Copyto: City of PortOrange
Attention: Lynn Stevens, Public Utilities Director
1000 City CenterCircle
Port Orange, Florida 32129
(386) 506-5750

Consultant: Biological Consulting Services, Inc.
Attention: Joe H. Young III, B.S., President
208 Rush Street

Nevi/ Smyrna Beach, Florida 32168
(386) 423-3402-Telephone
biocon@bellsouth.net

Any notice or other communication given under the Contract w/ill be in writing and delivered by
hand, sent by facsimile (provided acknowledgement of receipt thereof isdelivered to the sender), sent by
certified, registered mail, or sent by any nationally recognized overnight courier service to the addresses
provided herein. Theparties may, from time to time and at anytime, changetheir respective addresses
and each will havethe right to specify as its address anyother address by at least 10days written notice to
the other party.

12. Integration. This Addendum No. 1 shall supersede all previous communications, representations,
or agreements, written or verbal, between the parties hereto.

13. Contract Construction. This Agreement may be executed in one or more counterparts, each of
which shall be deemed to be an original but alt of which together shall constitute one and the same
instrument. The delivery by facsimile or e-mail of an executed copy of this Agreement shall be deemed
valid as if an original signature was delivered. No contract shall be formed between Consultant and the
City until the City signs this Agreement
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14. Authority to Sign. Each person signing this Agreement warrants that he or she is duly authorized
to do so and to bind the respective party to the Agreement.

[remainder of page intentionally left blank]
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Witnesses:

Pnnted Name:

Pnnted Name:

STATE OF FLORIDA

COUNTY OF VOLUSIA

Biological Consulting Services, Inc

Joe H. Young 111, B.S., President

The foregoing instrument was acknowledged before me this day of , 2017, by
Joe H. Young III, B.S., as Presidentof Biological Consulting Services, Inc., a Florida corporation, and who:

[Notary: Please select one]
• is personally known to me; or
• has produced as identification

Notary Public, State of Flonda
Printed, typedor stamped name, commission
and expiration:
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Witnesses:

Printed Name:

Printed Name:

STATE OF FLORIDA

COUNTY OF VOLUSIA

City of Port Orange

Donald 0. Burnette, Mayor

The foregoing instrument was acl^nowledged before methis day of , 2017, by
Donald 0. Burnette, as Mayor of the City of Port Orange, a Florida municipal corporation, on behalf of the
city, and who is personally known to me.

Witnesses:

Pnnted Name:

Pnnted Name:

STATE OF FLORIDA

COUNTY OF VOLUSIA

Notary Public, State of Flonda
Printed, typedor stamped name, commission
and expiration:

Attest:

Robin L. Fenwick, CMC, City Cieri<

The foregoing instrument was acknowledged before me this day of , 2017, by
Robin L. Fenwick, as City Clerk of the City of Port Orange, a Florida municipal corporation, on behalf ofthe
city, and who is personally known to me.

Notary Public, State of Flonda
Printed, typedor stamped name, commission and expiration:
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BIOLOGICAL CONSULTING SERVICES. INC.

SERVICES AGREEMENT

between

Biological Consulting Services, Inc.
208 Rush Street

New Smyrna Beach, Florida 32168

and

City of Port Orange
1000 City Center Circle

Port Orange, FL32119

Project: Port Orange Mitigation Bank located In Sections 24,25 and 26, Township 16 South, Range 31 East and
Sections 19,20,29,30,31, and 32, Township 16 South, Range 32 East In Volusia County, Florida.

Re: Hydrologic Monitoring to satisfy the modified requirements ofSIRWMDPermit 4-127-^24-2.

This AGREEMENT, entered into on 2017 by and between BIOLOGICAL CONSULTING SERVICES, INC,
hereinaftercalled BCS and Cityof Port Orange hereinafter called the CUEl^, isfor the performance of services described
below Inthe SCOPE OFWORK upon the property.

A. SCOPE OF WORK

BCS will complete the fbllowing TASKS:

1.0 Water Level Monitoring (March 2017 - February 2018)

1.1 Conduct quarterly reviews (April, July, September 2017 and January 2018) to download data from the water
level data loggers at each ofthe fifteen (15) new stations.

1.2 Conduct semi-annual maintenance events (July and January) to inspect water level data loggers, change
batteries, clean probes, etc.

1.3 Submit semi-annual water level data for the 9 existing piezometers and the IS new piezometers in electronic
(Excel format) to LongLeafForest Service,Inc.Submittals will be made in July2017 (January- June 2017 data)
and January 2018 (July- December 2017 data).

2.0 Annual Photographic Documentation

2.1 Take panoramic photographs at the established photo stations at each of the 15 new upland and wetland
monitoring stations in September 2017. Photographs and photo station maps will be submitted to LongLeaf
Forest Service, Inc.

3.0 Coordination for Repair/Refurbishment of up to FOur(4) Data Loggers

3.1 Removal of data loggers from monitoring station and ship to manufacturer for inspection and repair.
Repair/refurbishment costs are not included. The CLIENT willbe responsible for payment to manufacturer for
the repair or refurbishment BCS will provide coordination with the manufacturer and the CLIENT for the
repair/refurbishment.

3.2 Installtemporary data loggers at monitoring stations for continued water leveldata collection.

3.3 Install repaired water level data loggers at monitoring stations. Data loggers will be set to record water level
readings once per day.

208 Rush Street • Nev^ Smyrna Beach, FL32168 • 386-423-3402

Web: blologicalconsultlngservlces.com • Email: blocon@bellsouth.net
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3.4 One month after re-installation, check data loggers to verify units are operating correctly.

Repaired water level data loggers carry a 90<iay manufacturer's warranty, BCS Is not responsible at any
time for replacement ofdamaged, malfunctioning orstolen units.

B. AGREEMENTTERMS

1. FEES: BCS's cost for the previousScope ofWorkwill be a fee often thousand sixhundred fiftydollars ($10,650.00),
broken down per task as follows:

Task 1 Total: $7,850.00 Task 2 Total: $800.00
Task1.1: $4,425.00 ($l,106.25/event) Task 2.1: $800.00
Task1.2: $1,500.00 ($750.00/event)
Task1.3: $1,925.00 ($962.50/event) Task 3.0: $2,000.00 ($500.00/event ~ does not

include repair costs)

2. BCS cannot guarantee the acquisitionof all permits/approvals. However,we will strive toward this end. CLIENT Is
responsible for payment of all consulting fees due BCS regardless of agency / governmental actions.

3. BILLING: BCS shall Invoice the CLIENT at the completion of each task or monitoring event outlined above.

4. PAYMENT: The CLIENT willpay BCS upon receipt of the invoice.Anybalance remaining unpaid 45 days after billing
date will be subject to an Interest charge at the maximum rate allowable by law.

5. EXPENSES: Expenses are included In the fee stated in Paragraph B,except as noted.

6. DEADUNES: ANY DEADLINES REQUIRE A THIRTY (30) DAY WRITTEN NOTICE TO ALLOW FOR PROPER
PREPARATION AND SUBMITTAL OF DOCUMENTS TO ANY PARTY OTHER THAN CLIENT.

7. TERMINATION: ThisAGREEMENT may be terminated by either party upon seven (7) days written notice, but only
in the event of substantial failure to perform in accordance with the terms herein, and through no fault of the
terminating party. If this AGREEMENT is so terminated, the CLIENT shall pay BCS compensation for work
completed up to the date of termination, upon receipt of invoice.

8. ORAL PROMISES: This document embodies the entire AGREEMENT and understanding between the parties
hereto, and there are no other agreements and understandings, oral or written, with reference to the subject
matter of this AGREEMENT. Any modification to this AGREEMENT must be in writing and signed by both parties.

9. DISPUTE RESOLUTION: Ifa dispute arises out of or relates to this AGREEMENT, or the breach thereof, and ifsaid
dispute cannot be settled through direct discussion between the parties, then the parties agree to first endeavor
to settle the dispute in an amicable manner by mediation before recourse to arbitration or a judicial forum.
Floridalaw shall apply to this AGREEMENT. Venue shall be in Volusia County.

10. COMPLETION: BCS will endeavor to commence work in a timely ^shion and complete all work as quickly as
possible. CLIENT understands that adverse weather or change Inscope of work may extend the completion date.

11. VAUDITY OF PROPOSAL Until signed by CUENT, this AGREEMENT Is a proposal, valid for thirty (30) days from
the date of the authorizing signature of BCS. if after this date CLIENT is still interested In obtaining biological
consulting ser>ncesplease contact BCS to provide an updated AGREEMENT.

12. DEPOSIT: Nodeposit is required.
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13. WAIVER OF RIGHTS: The ^iiure of either party to timely enforce any right under this AGREEMENT shaii not
operate to wah/eany other rightunder the AGREEMENT, nor shallit waiveenforcement of subsequent breaches
of the AGREEMENT.

14. ATTORNEY'S FEES: The prevailing party in any legal proceeding or arbitration shall be entitled to a reasonable
attomey's fee to be paid by the other party.

15. ASSIGNMENT: ThisAGREEMENT may not be assigned without prior written agreement of the parties.

16. EFFECT OFAGREEMENT: ThisAGREEMENT shall bind, and the benefits thereof inure to, the parties hereto, their
legal representatives, executors, administrators, successors and assigns.

INWITNESS WHEREOF, the parties hereto have accepted, made and executed this AGREEMENT upon the terms and
conditions above stated on the day and year first written above.

CONSULTANT CUENT

BiologicalConsulting Services, Inc. City of Port Orange

JoeH.

Prindpai Reld Biologist
Authorizing Signature

Type or Print Name



ADDENDUM NO. 1

to Biological Consulting Services, Inc. Services Agreement dated May 16,2017
Relating to Hydrologic Monitoring to satisfy the modified requirements of SJRWMD

Permit #4-127-64024-2

This Addendum No. 1 is entered into on the day and yearset forth hereinafter by and between the Cityof
Port Orange, a Florida municipal corporation whose principal address is 1000 City Center Circle, Port
Orange, Florida 32129 (the "City") and Biological Consulting Services, Inc. ("Consultant"), a Florida
corporation, whose principal address is 208 Rush Street, New Smyrna Beach, Florida 32168 (collectively
"the Parties"). The Parties have agreed as follows:

1. This Addendum No. 1 supplements the terms provided in the Services Agreement between
Biological Consulting Services, Inc. and City of Port Orange dated May 16,2017.

2. Term. The initial term of this Contract shall commence on June 1, 2017 and shall continue until
May 30, 2018 (the "Initial Term"). Upon written agreement of the City Manager and the Consultant, and
subject to appropriation, this Contract may be renewed for up to five (5) additional one-year periods.

3. Contract Administration. The Right of Way Agent, Linda Johnson, shall perform contract
administration of this Contract. Fornotice provisions, see the paragraph below entitled "Notice."

4. Insurance. Consultant shall maintain insurance during the life of this Contract. Consultant shall
provide to the City a certificate of insurance identifying the City of Port Orange as an additional insured.
Forworkers' compensation coverage, the bidder's insurance certificate shall include the insurer's waiver of
subrogation in lieu ofnaming the city as an additional insured for workers' compensation.

Policies other than Workers' Compensation shall be issued by insurers licensed and/or duly
authorized under Florida Law to do business in the State of Florida and all insuring companies are required
to have a minimum rating of "A" in the "Best Key Rating Guide" published by A.M. Best &Company, Inc.
Policies for Workers' Compensation may be issued by companies authorized as a group self-insurer by
F.S. 440.572. Consultant shall not commence work under this Agreement until the City has received a
certificate or certificates of insurance and endorsement evidencing the required insurance. Consultantshall
provide the City written notice of cancellation, nonrenewal or any otherchanges in coverage no later than
ten (10) days prior to the effective date of the change.

The City reserves the right to increase insurance coverage as determined for higher risk contracts
and shall reimburse the Consultant for the reasonable additional costs of increased coverage.

Insurance

Workers'

Compensation

Additional Coveraae:

Standards

All States (Broad Form)
Voluntary Compensation

Comments

If the contract requires work on or about
navigable waters, require Longshoreman's
and Harbor Workers' Coverage. If vessels
involved, require Jones Act coverage with
limits of $500,000.
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Comprehensive
General Liability
(including Completed
Operations and
Contractual Liability

Comprehensive
Business, Automobile
Liability to include all
automobiles.

Additional Coverage:

yjiiiMiiij iji!

Limits: CombinedSingle Limit Bodily
Injury and Property damage
$500,000 occurrence
$1,000,000 Aggregate

Limits: Auto Liability Body Injury:
$100,000 each person
$300,000 each occurrence.
Property Damage Liability
$100,000 each occurrence.

Non-Owned, Hired Car

When the Contract work on or under

Railroad rights of way or properties, the
Consultant shall take out and maintain

during the life of the Contract, Railroad
protective liability and property damage
insurance in amounts as requested by the
Railroad.

Or $500,000 Combined Single Limit for
Bodily Injury and Property Damage

iiif

I Ii3 IICU.

5. Examination of Records

(a) The Consultant agrees that the City, or any duly authorized representative, shall,
until the expiration of five (5) years afterfinal payment hereunder, have access to and the right to examine
and copy any pertinent books, documents, papers and records of the Consultant involving transactions
related to this Contract.

(b) The Consultant further agrees to Include in any subcontract for more than $10,000
entered into as a result of this Contract, a provision to the effect that the subcontractor agrees that the City
or any duly authorized representative shall, until the expiration of five (5) years after final payment under
the subcontract, have access to and the right to examine and copy any pertinent books, documents, papers
and records of such Consultant involved in transactions related to such subcontract, or this Contract. The
term subcontract as used herein shall exclude purchase orders for public utility services at rates
established for uniform applicability to the general public.

(c) The period of access provided in subparagraphs (a) and (b) above for records,
books, documents and papers which may relate to any arbitration, litigation, or the settlement of claims
arising out of the performance of this contract or any subcontract shall continue until any appeals,
arbitration, litigation or claims shall have been finally disposed of.
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6. Public Records Compliance. Consultant shall comply with public records laws as set forth in
Chapter 119, Florida Statutes, and shall specifically;

(a) Keep and maintain public records that ordinarily and necessarily would be required by the
City in order to perform the service.

(b) Provide the public with access to public records on the same terms and conditions that the
City would provide the records and at a cost that does notexceed the cost provided in Section 119. Florida
Statutes, or as otherwise provided by law.

(c) Ensure that public records that are exemptor confidential and exempt from public records
disclosure requirements are notdisclosed except as authorized by law forthe duration of the Contract term.

(d) Upon completion of the Contract, Consultant shall transfer to the City, at no cost, all public
records in possession of the Consultant and destroy any duplicate public records that are exempt or
confidential and exempt from public records disclosure requirements. All records stored electronically must
be provided to the City in a format that is compatible with the information technology systemsofthe City.

If Consultant does not comply with a public records request, the City shall enforce the contract
provisions in accordance with the contract.

CONSULTANT QUESTIONS RELATING TO CONSULTANT'S DUTIES TO PROVIDE

PUBLIC RECORDS RELATING TO THIS CONTRACT MUST BE FORWARDED TO THE

OFFICE OF THE CITY CLERK, CITY HALL, 1000 CITY CENTER CIRCLE, PORT
ORANGE, FLORIDA 32129 TELEPHONE: (386) 506-5563 E-MAIL:
CITYCLERK@PORT-ORANGE.ORG.

7. Non-discrimination. During the performance of this Contract, Consultant agrees as follows:

(a) Consultant will not discriminate against any employee or applicant for employment
becauseof race, religion, color, sex, disability, marital status, age or national origin, exceptwhere such is a
bona-fide occupational qualification reasonably necessary to the normal operation of Consultant.
Consultant agrees to post in conspicuous places, available to employees and applicants for employment,
notices setting forth the provisions of this non-discrimination clause. Consultant agrees and fully supports
and complies with the Americans with Disabilities Act of 1990.

(b) Consultant shall state in all solicitations or advertisements for employees placed
by or on behalf ofConsultant that Consultant is an equal opportunity employer.

(c) Notices, advertisements and solicitations placed in accordance with federal law,
rule or regulation shall be deemed sufficient compliance with this provision. Consultant shall include the
provisions of the foregoing subparagraphs (a), (b), and (c) in every subcontract or purchase order of over
$10,000 so that the provisions will be binding upon each subcontractor or vendor.

8. Force Maieure. Neither party shall be liable for any delay in performance or failure to perform any
obligation hereunder if, and to the extent that, such failure or delay iscaused by an eventof Force Majeure.
Force Majeure shall mean any act, event or condition that is beyond the party's reasonable control, that
materially and adversely affects the party's ability to perform its obligations hereunder, and that is not the
result ofthe party's willful neglect, error, omission orfailure to exercise reasonable due diligence.
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9. Disputes. Disputes shall be resolved by non-binding mediation.

10. Controlling Law. THIS CONRACT CONTAINS IMPORTANT MATTERS AFFECTING LEGAL

RIGHTS AND IS ACCEPTED AND ENTERED INTO IN FLORIDA AND ANY QUESTION REGARDING

ITS VALIDITY, CONSTRUCTION, ENFORCEMENT, OR PERFORMANCE SHALL BE GOVERNED BY
FLORIDA LAW. ANY LEGAL PROCEEDING ARISING FROM OR IN ANY WAY REGARDING THE

AGREEMENT SHALL HAVE ITS VENUE LOCATED EXCLUSIVELY IN THE CIRCUIT COURT OF

VOLUSIA COUNTY, FLORIDA, AND THE PARTIES HEREBY EXPRESSLY CONSENT AND SUBMIT
THEMSELVES TO THE PERSONAL JURISDICTION AND VENUE OF THE COURT.

11. Notice. For purposes of this agreement, notices shall be sent as follows:

City: City of Port Orange
Attention: City IVIanager
1000 City CenterCircle
PortOrange, Fiorida 32129
(386) 506-5501

Copyto: City of Port Orange
Attention: Lynn Stevens. Public Utilities Director
1000 City CenterCircle
Port Orange, Florida 32129
(386)506-5750

Consultant: Biological Consulting Services, Inc.
Attention: Joe H. Young III, B.S., President
208 Rush Street

New Smyrna Beach, Florida 32168
(386) 423-3402-Telephone
biocon@bellsouth.net

Any notice or othercommunication given under the Contract will be in writing and delivered by
hand, sent by facsimile (provided acknowledgement of receipt thereof isdelivered to the sender), sent by
certified, registered mail, or sent by any nationally recognized overnight courier service to the addresses
provided herein. The parties may, from time to time and at anytime, change their respective addresses
and each will havethe right to specify as its address anyother address by at least 10days written notice to
the other party.

12. Integration. This Addendum No. 1 shall supersede all previous communications, representations,
or agreements, written or verbal, between the parties hereto.

13. Contract Construction. This Agreement may be executed in one or more counterparts, each of
which shall be deemed to be an original but all of which together shall constitute one and the same
instrument. The delivery by facsimile or e-mail of an executed copy of this Agreement shall be deemed
valid as if an original signature was delivered. No contract shall be formed between Consultant and the
City until the City signs this Agreement.
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14. Authority to Sign. Each person signing this Agreement warrants that he or she is duly authorized
to do so and to bind the respective partyto the Agreement.

[remainder of page intentionally left blank]
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Witnesses:

Pnnted Name:

Pnnted Name:

STATE OF FLORIDA

COUNTY OF VOLUSIA

Biological Consulting Services, Inc

Joe H. Young IN, B.S., President

The foregoing instrument was acknowledged before me this day of , 2017, by
Joe H. Young III, B.S., as Presidentof Biological Consulting Services, Inc., a Florida corporation, and who:

[Notary: Please select one]
• is personally known to me; or
• has produced as identification

Notary Public, State of Flonda
Printed, typed or stampedname, commission
and expiration:
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Witnesses:

Pnnted Name:

Printed Name:

STATE OF FLORIDA

COUNTY OF VOLUSIA

City OF Port Orange

Donald 0. Bumette, Mayor

The foregoing instrument was acknowledged before me this day of , 2017, by
Donald 0. Burnette, as Mayor of the City of Port Orange, a Florida municipal corporation, on behalf of the
city, and who is personally known to me.

Witnesses:

Pnnted Name:

Printed Name:

STATE OF FLORIDA

COUNTY OF VOLUSIA

Notary Public, State of Florida
Printed, typedor stamped name, commission
and expiration:

Attest:

Robin L. Fenwick, CMC, City Clerk

The foregoing instmment was acknowledged before me this day of , 2017, by
Robin L. Fenwick, as City Clerk of the City of Port Orange, a Florida municipal corporation, on behalf of the
city, and who is personally known to me.

Notary Public, State of Flonda
Printed, typedor stamped name, commission and expiration:
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SERVICESAGREEMENT

between

Biological Consulting Services, Inc.
208 Rush Street

New Smyrna Beach, Florida 32168

and

Project:

City of Port Orange
1000 City Center Circle
Port Orange, FL32119

City of Port Orange Wellfield and Port Orange Reclaimed Lakes

This AGREEMENT, entered into on 2017 by and between BIOLOGICAL CONSULTING SERVICES,INC.,
hereinafter called BCSand City of Port Orange hereinafter called the CLIENT, is for the performance of services described
below in the SCOPEOFWORK upon the property.

A. SCOPEOF WORK

BCSwill complete the following TASKS:

Port Orange Wellfield CUP #8595: Water Level Monitoring and Reporting to satisfy Consumptive Use Permit #8595
Conditions 17 & 20, Compliance Report Permit Dated January 8, 2008

1.0 Water Level Monitoring (March 2017 - February 2018)

1.1 Conduct quarterly reviews (April, July, and September 2017 and January 2018) to download data from the water
level data loggers at each of the twelve (12) stations.

1.2 Conduct semi-annual maintenance events (July 2017 and January 2018) to change batteries, clean probes, etc.

1.3 Prepare semi-annual water level data reports for submittal to the St. Johns River Water Management District
(SJRWMD). Submittals will be made in July 2017 (January-June 2017 data) and January 2018 (July-December
2017 data).

2.0 Annual Reporting

2.1 Per Condition 20 of CUP 8595 Compliance Report Permit dated January 8, 2008, prepare an annual report for
submittal to the SJRWMD summarizing the monitoring efforts and comparing all of the wetland monitoring
data recorded for the calendar year (2017) and previous years. The report will include panoramic photographs
and graphs summarizing the rainfall and monitoring data for January - December 2017. The graphs will include
the elevation of the upland/wetland interface as established in March 2009. The report will include a brief
analysis of any data trends. The pumping volume data will be obtained from the EN-50 reports that the City
submits to the SJRWMD. If weekly pumping volume is determined to be necessary, the City will provide the
data to BCS in Excel format for preparation of the graphs as required by the SJRWMD. BCSwill review the
monitoring stations with the SJRWMD representative after their review of the 2017 Annual Monitoring Report
(if necessary).

208 RushStreet. New Smyrna Beach, FL32168.386-423--3402
Web: biologicalconsultingseNices.com ,. Email: biocon@bellsouth.net

mailto:biocon@bellsouth.net


Water Level Monitoring and Annual Reporting
With City of Port Orange
Date of Contract: January 25,2017

Page 2
Re: Port Orange Wellfield Consumptive Use Permit #8595

and Reclaimed Lakes (SJRWMD and ACOE)

3.0 Photographic Documentation - September 2017

3.1 Per Conditions 17 and 20 of CUP 8595 Compliance Report Permit dated January 8, 2008, take panoramic
photographs at the established photo stations at each of the twelve (12) wetland monitoring stations in
September 2017.

Port Orange Reclaimed Lakes

To satisfy SJRWMD Permit #4-127-86929-1 and 40-127-86929-4

4.0 Water Level Monitoring (March 2017 - February 2018) per SJRWMD Permit.

4.1 Conduct quarterly reviews (April, July, September 2017 and January 2018) to download data from the water
level data loggers at each of the ten (10) stations.

4.2 Conduct semi-annual maintenance events (July 2017 and January 2018) to change batteries, clean probes, etc.

4.3 Prepare semi-annual water level data for submittal to the St. Johns River Water Management District
(SJRWMD). Submittals will be made inJuly 2017 (January - June 2017 data) and January 2018 (July - December
2017 data).

To satisfyUSACOE Permit No. SAJ-2002-3473-MLH, Special Condition 3.e. as modified by SAJ-2002-3473-TMF

5.0 Water Level Monitoring (May I, 2017 - October 31, 2017)
Conduct reviews (July 2017, November 2017) to download data from the water level data loggers at each of
the three (3) stations (MT-6, MT-8 and MT-9) to satisfy Special Condition 3.e.(1). Fees in B.l are only for the
additional review in November 2017 to download data. Quarterly reviews to download data are being
performed as required by the SJRWMD permit (see Task 1.1).

6.0 Seasonal High Water Elevation Data
Set seasonal high water (SHW) markings in the field at the end of October 2017 for location by surveyor for
determining SHW elevation. Coordinate with project surveyor for elevations of set seasonal high water marks.
The fees stated in Section B.l. do not include surveyor costs.

7.0 Annual Monitoring Report
Prepare an annual monitoring report to include the water level data (May 1- October 31,2017), seasonal high
water elevation data, pre-enhancement hydrologic (including SHW and groundwater elevations) Report will
not include vegetative conditions of the enhancement area. Report will be sent by certified mail to the U.S.
Army Corps of Engineers, Regulatory Division, Enforcement Branch, 701 San Marco Boulevard, Jacksonville, FL
32207.

Data Logger Repair/Refurbishments

8.0 Repair/Refurbishment of up to Four (4) Data Loggers

8.1 Removal of data loggers from monitoring station and ship to manufacturer for inspection and repair.
Repair/refurbishment costs are not included. The City will be responsible for payment to manufacturer for the
repair or refurbishment. BCS will provide coordination with the manufacturer and the City for the
repair/refurbishment.

8.2 BCSwill install a temporary data logger at the monitoring station for continued water level data collection.

8.3 BCSwill install the repaired water level data logger. Data loggers will be set to record water level readings once
per day.

8.4 One month after re-installation, check data loggers to verify units are operating correctly.
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Repaired water level data loggers carry a 90-day manufacturer's warranty. BCSis not responsible at any time
for replacement of damaged, malfunctioning or stolen units. Data loggers will need to be replaced or repaired
if this occurs so that water level monitoring data can be collected, and will be the responsibility of the CLIENT.

B. AGREEMENT TERMS

1. FEES: BCS's cost for the previous Scope of Work will be a fee of nineteen thousand six hundred dollars
($19,600.00).

Port Orange Wellfield CUP: $8,600.00
Task 1.1: $3,000.00 ($750.00 per event)
Task 1.2: $1,200.00 ($600.00 per event)
Task 1.3: $700.00 ($350.00 per report)

Task 2.1: $3,200.00
Task 3.1: $500.00

Port Orange Reclaimed Lakes: $9,000.00
Task 4.1: $3,600.00 ($900.00/event)
Task 4.2: $1,200.00 ($600.00/semi-annual event)
Task 4.3: $700.00 ($350.00/semi-annual submittal)

Task 5:
Task 6:
Task 7:

$500.00
$1,000.00
$2,000.00

Data Logger Refurbishment: $2,000.00
Task 8.1: $2,000.00 ($500.00/event)

2. BCScannot guarantee the acquisition of all permits/approvals. However, we will strive toward this end. CLIENT is
responsible for payment of all consulting fees due BCSregardless of agency / governmental actions.

3. BILLING: BCSshall invoice the CLIENTat the completion of each task or monitoring event outlined above.

4. PAYMENT: The CLIENTwill pay BCSupon receipt of the invoice. Any balance remaining unpaid 45 days after billing
date will be subject to an interest charge at the maximum rate allowable by law.

5. EXPENSES: Expenses are included in the fee stated in Paragraph B.1 unless otherwise stated.

6. DEADLINES: ANY DEADLINES REQUIRE A THIRTY (30) DAY WRITIEN NOTICE TO ALLOW FOR PROPER
PREPARATIONAND SUBMITTAL OF DOCUMENTS TO ANY PARTY.

7. TERMINATION: This AGREEMENT may be terminated by either party upon seven (7) days written notice, but only
in the event of substantial failure to perform in accordance with the terms herein, and through no fault of the
terminating party. If this AGREEMENT is so terminated, the CLIENT shall pay BCS compensation for work
completed up to the date of termination, upon receipt of invoice.

8. ORAL PROMISES: This document embodies the entire AGREEMENT and understanding between the parties
hereto, and there are no other agreements and understandings, oral or written, with reference to the subject
matter of this AGREEMENT. Any modification to this AGREEMENT must be in writing and signed by both parties.

9. DISPUTERESOLUTION: If a dispute arises out of or relates to this AGREEMENT, or the breach thereof, and if said
dispute cannot be settled through direct discussion between the parties, then the parties agree to first endeavor
to settle the dispute in an amicable manner by mediation before recourse to arbitration or a judicial forum.
Florida law shall apply to this AGREEMENT. Venue shall be in Volusia County.

10. COMPLETION: BCSwill endeavor to commence work in a timely fashion and complete all work as quickly as
possible. CLIENTunderstands that adverse weather or change in scope of work may extend the completion date.
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and Reclaimed Lakes (SJRWMD and ACOE)

11. VALIDITY OF PROPOSAL: Until signed by CLIENT, this AGREEMENT is a proposal, valid for thirty (30) days from
the date of the authorizing signature of BCS. If after this date CLIENT is still interested in obtaining biological
consulting services please contact BCSto provide an updated AGREEMENT.

12. RETAINER: No retainer is required.

13. WAIVER OF RIGHTS: The failure of either party to timely enforce any right under this AGREEMENT shall not
operate to waive any other right under the AGREEMENT, nor shall it waive enforcement of subsequent breaches
of the AGREEMENT.

14. ATTORNEY'S FEES: The prevailing party in any legal proceeding or arbitration shall be entitled to a reasonable
attorney's fee to be paid by the other party.

15. ASSIGNMENT: This AGREEMENT may not be assigned without prior written agreement of the parties.

16. EFFECTOF AGREEMENT: This AGREEMENT shall bind, and the benefits thereof inure to, the parties hereto, their
legal representatives, executors, administrators, successors and assigns.

IN WITNESS WHEREOF, the parties hereto have accepted, made and executed this AGREEMENT upon the terms and
conditions above stated on the day and year first written above.

CLIENT
City of Port Orange

Authorizing Signature

Typed or Printed Name



SERVICESAGREEMENT

between

Biological Consulting Services, Inc.
208 Rush Street

New Smyrna Beach, Florida 32168

and

Project:

City of Port Orange
1000 City Center Circle
Port Orange, FL32119

Port Orange Mitigation Bank located in Sections 24, 25 and 26, Township 16 South, Range 31 East and
Sections 19, 20, 29, 30, 31, and 32, Township 16 South, Range 32 East in Volusia County, Florida.

Hydrologic Monitoring to satisfy the modified requirements of SJRWMD Permit 4-127-64024-2.Re:

This AGREEMENT, entered into on 2017 by and between BIOLOGICALCONSULTING SERVICES,INC.,
hereinafter called BCSand City of Port Orange hereinafter called the CLIENT,is for the performance of services described
below in the SCOPEOFWORK upon the property.

A. SCOPEOF WORK

BCSwill complete the following TASKS:

1.0 Water Level Monitoring (March 2017 - February 2018)

1.1 Conduct quarterly reviews (April, July, September 2017 and January 2018) to download data from the water
level data loggers at each of the fifteen (15) new stations.

1.2 Conduct semi-annual maintenance events (July and January) to inspect water level data loggers, change
batteries, clean probes, etc.

1.3 Submit semi-annual water level data for the 9 existing piezometers and the 15 new piezometers in electronic
(Excel format) to Long Leaf Forest Service, Inc. Submittals will be made in July 2017 (January - June 2017 data)
and January 2018 (July - December 2017 data).

2.0 Annual Photographic Documentation

2.1 Take panoramic photographs at the established photo stations at each of the 15 new upland and wetland
monitoring stations in September 2017. Photographs and photo station maps will be submitted to Long Leaf
Forest Service, Inc.

3.0 Coordination for Repair/Refurbishment of up to Four (4) Data Loggers

3.1 Removal of data loggers from monitoring station and ship to manufacturer for inspection and repair.
Repair/refurbishment costsare not included. The CLIENTwill be responsible for payment to manufacturer for
the repair or refurbishment. BCS will provide coordination with the manufacturer and the CLIENT for the
repair/refurbishment.

3.2 Install temporary data loggers at monitoring stations for continued water level data collection.

3.3 Install repaired water level data loggers at monitoring stations. Data loggers will be set to record water level
readings once per day.

208 RushStreet", New Smyrna Beach, FL32168 .••386-423-3402
Web: biologicalconsultingseNices.com '" Email: biocon@bellsouth.net

mailto:biocon@bellsouth.net
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3.4 One month after re-installation, check data loggers to verify units are operating correctly.

Repaired water level data loggers carry a 90-day manufacturer's warranty. BCSis not responsible at any
time for replacement of damaged, malfunctioning or stolen units.

B. AGREEMENT TERMS

1. FEES:BCS'scost for the previous Scope of Work will be a fee often thousand six hundred fifty dollars ($10,650.00),
broken down per task as follows:

Task 1 Total:
Task 1.1:
Task 1.2:
Task 1.3:

$7,850.00
$4,425.00 ($1,106.25/event)
$1,500.00 ($750.00/event)
$1,925.00 ($962.50/event)

Task 2 Total:
Task 2.1:

$800.00
$800.00

Task 3.0: $2,000.00 ($500.00/event - does not
include repair costs)

2. BCScannot guarantee the acquisition of all permits/approvals. However, we will strive toward this end. CLIENTis
responsible for payment of all consulting fees due BCSregardless of agency / governmental actions.

3. BILLING: BCSshall invoice the CLIENTat the completion of each task or monitoring event outlined above.

4. PAYMENT: The CLIENTwill pay BCSupon receipt of the invoice. Any balance remaining unpaid 45 days after billing
date will be subject to an interest charge at the maximum rate allowable by law.

5. EXPENSES:Expenses are included in the fee stated in Paragraph B, except as noted.

6. DEADLINES: ANY DEADLINES REQUIRE A THIRTY (30) DAY WRITIEN NOTICE TO ALLOW FOR PROPER
PREPARATIONAND SUBMITIAL OF DOCUMENTS TO ANY PARTYOTHERTHAN CLIENT.

7. TERMINATION: This AGREEMENT may be terminated by either party upon seven (7) days written notice, but only
in the event of substantial failure to perform in accordance with the terms herein, and through no fault of the
terminating party. If this AGREEMENT is so terminated, the CLIENT shall pay BCS compensation for work
completed up to the date of termination, upon receipt of invoice.

8. ORAL PROMISES: This document embodies the entire AGREEMENT and understanding between the parties
hereto, and there are no other agreements and understandings, oral or written, with reference to the subject
matter of this AGREEMENT. Any modification to this AGREEMENT must be in writing and signed by both parties.

9. DISPUTERESOLUTION: If a dispute arises out of or relates to this AGREEMENT, or the breach thereof, and if said
dispute cannot be settled through direct discussion between the parties, then the parties agree to first endeavor
to settle the dispute in an amicable manner by mediation before recourse to arbitration or a judicial forum.
Florida law shall apply to this AGREEMENT. Venue shall be in Volusia County.

10. COMPLETION: BCSwill endeavor to commence work in a timely fashion and complete all work as quickly as
possible. CLIENTunderstands that adverse weather or change in scope of work may extend the completion date.

11. VALIDITY OF PROPOSAL: Until signed by CLIENT,this AGREEMENT is a proposal, valid for thirty (30) days from
the date of the authorizing signature of BCS. If after this date CLIENT is still interested in obtaining biological
consulting services please contact BCSto provide an updated AGREEMENT.

12. DEPOSIT: No deposit is required.
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13. WAIVER OF RIGHTS: The failure of either party to timely enforce any right under this AGREEMENT shall not
operate to waive any other right under the AGREEMENT, nor shall it waive enforcement of subsequent breaches
of the AGREEMENT.

14. ATIORNEY'S FEES: The prevailing party in any legal proceeding or arbitration shall be entitled to a reasonable
attorney's fee to be paid by the other party.

15. ASSIGNMENT: This AGREEMENT may not be assigned without prior written agreement of the parties.

16. EFFECTOF AGREEMENT: This AGREEMENT shall bind, and the benefits thereof inure to, the parties hereto, their
legal representatives, executors, administrators, successors and assigns.

IN WITNESS WHEREOF, the parties hereto have accepted, made and executed this AGREEMENT upon the terms and
conditions above stated on the day and year first written above.

CONSULTANT
Biological Consulting Services, Inc.

CLIENT
City of Port Orange

Authorizing Signature

Type or Print Name



















Tetra Tech, Inc.
201 E. Pine Street, Suite 1000, Orlando, FL 32801

Tel 407.839.3955 Fax 407.839.3790 www.tetratech.com

March 24, 2017

Ms. Linda D. Johnson, ACP
Right of Way Agent
City of Port Orange – Public Utilities
1000 City Center Circle
Port Orange, FL 32129

Subject: City of Port Orange
Professional Hydrogeological Services
Proposed for the Wetland and Hydrologic Monitoring Stations
(Period of Service - April 2017 to March 2018)

Dear Ms. Johnson:

Tetra Tech is pleased to furnish this proposal for professional hydrogeological services. The
hydrogeological services include the quarterly site visits, semi-annual and annual reporting, and
data logger maintenance services for the above-referenced project. The scope of services and
compensation summary are detailed below.

A. PROJECT OVERVIEW

The City of Port Orange (City) is required to conduct hydrologic and photographic monitoring at a
total of twelve (12) wetland/surface water sites, as required by the City’s Consumptive Use Permit
(CUP) Number 8595, issued by St. Johns River Water Management District (SJRWMD). Per the
City’s CUP, a semi-annual (January to June) monitoring report must be submitted by July 31st of
each year in a District approved computer accessible format, summarizing the hydrologic
monitoring (water levels and rainfall) and pumping volume of each nearby well. By January 31st

of each year, the annual monitoring report (January to December) must be submitted,
summarizing the hydrologic (water levels and rainfall) and pumping volume of each nearby well,
as well as photographic monitoring at each site. The annual report must include the panoramic
photographs and graphs summarizing the rainfall and monitoring data and include the hydrologic
monitoring data in a District approved computer accessible format.

The City is also required to conduct hydrologic monitoring at a total of nine (9) wetland/surface
water sites, as required by the City’s Environmental Resource Permit (ERP) numbers 86929-1
and 86929-4, issued by SJRWMD for the Reclaimed Reservoir. Additional monitoring associated
with the Reclaimed Reservoir of three (3) wetland/surface water sites, is required by the City’s US
Army Corps of Engineers (USACE) permit number SAJ-2002-2473-TMF. Per the City’s USACE
permit, by January 31st of each year, an annual monitoring report must be submitted, summarizing
the hydrologic (water levels) at each site. The annual report must include the graphs summarizing
the monitoring data and include the seasonal high water elevation data.
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As a result of the Mitigation Bank the City is required to conduct hydrologic and photographic

monitoring at a total of twenty-four (24) wetland/surface water sites, as required by the City’s ERP

number 64024-2, issued by SJRWMD and the USACE permit number SAJ-2003-7849. Per the

City’s ERP and USACE, a semi-annual monitoring report must be submitted by June 30th of each

year, summarizing the hydrologic monitoring (water levels and rainfall) and pumping volume of

each nearby well. By December 31st of each year, the annual monitoring report must be

submitted, summarizing the hydrologic (water levels and rainfall) and pumping volume of each

nearby well, as well as photographic monitoring at each site. The annual report must include the

panoramic photographs and graphs summarizing the rainfall and monitoring data. Period of

service for all monitoring will commence in April 2017 and end in March 2018.

B. SCOPE OF WORK

The following tasks will be completed as described below:

Task 1 – Quarterly CUP Hydrologic Services

The City is required to measure and record daily water levels at twelve (12) wetland/surface water
sites. Tetra Tech will travel to each of the wetland/surface water sites on a quarterly basis (total
of 4 site visits) to download recorded data, to measure depth to groundwater to confirm correct
operation of the monitoring equipment, and to inspect the condition of the well, equipment, and
enclosures. The City will provide Tetra Tech with daily rainfall data from the Tomoka Landfill
recording station.

The downloaded data from the wetland/surface water sites and the rainfall data provided by the
City will be incorporated into a master spreadsheet that will be submitted to the District every
6 months, as required by the CUP. During the September 2017 monthly inspection, Tetra Tech
will also take panoramic photographs at each of the wetland/surface water monitoring stations,
taken in all cardinal directions at the established photo station. Per the City’s CUP, monitoring
reports must be submitted by July 31st and January 31st of each year in a District approved
computer accessible format, summarizing the hydrologic monitoring (water levels and rainfall)
and pumping volume of each nearby well from January to June and July to December.

The hydrologic monitoring sites were installed in 2003 and 2007. Review of past monitoring
reports shows that some of the stations have experienced problems with the logging equipment
that resulted in data loss. Thus, we recommend including the purchase of 1 pressure
transducer/data logger (logging equipment) into the annual monitoring budget. Including the
purchase of the equipment specified will help increase the efficiency for logger installation and
also ensure that we continue to collect and download daily water level data from each wetland
monitoring site. The purchase price of a new Insitu Troll 100 pressure transducer is $518.
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Task 2 – Reclaimed Reservoirs Hydrologic Services

The City is required to measure and record daily water levels at nine (9) wetland/surface water
sites. Tetra Tech will travel to each of the wetland/surface water sites on a quarterly basis (total
of 4 site visits) to download recorded data, to measure depth to groundwater to confirm correct
operation of the monitoring equipment, and to inspect the condition of the well, equipment, and
enclosures.

The downloaded data from the wetland/surface water sites will be incorporated into a master
spreadsheet that will be submitted to the District and USACE once per year. Per the City’s ERP
and USACE permit, monitoring reports must be submitted by January 31st of each year,
summarizing the hydrologic monitoring (water levels and rainfall), seasonal high water elevation
data, and pumping volume of each nearby well from January to December.

The hydrologic monitoring sites were installed in 2006. Review of past monitoring reports shows
that some of the stations have experienced problems with the logging equipment that resulted in
data loss. Thus, we recommend including the purchase of 1 pressure transducer/data logger
(logging equipment) into the annual monitoring budget. Including the purchase of the equipment
specified will help increase the efficiency for logger installation and also ensure that we continue
to collect and download daily water level data from each wetland monitoring site. The purchase
price of a new Insitu Troll 100 pressure transducer is $518.

Task 3 - Quarterly Mitigation Hydrologic Services

The City is required to measure and record daily water levels at twenty-four (24) wetland/surface
water sites. Tetra Tech will travel to each of the wetland/surface water sites on a quarterly basis
(total of 8 site visits, 2 days for each quarter) to download recorded data, to measure depth to
groundwater to confirm correct operation of the monitoring equipment, and to inspect the condition
of the well, equipment, and enclosures.

The downloaded data from the wetland/surface water sites and the rainfall data provided by the
City will be submitted to the City Forester by July 15th and January 15th of each year, summarizing
the hydrologic monitoring (water levels and rainfall) and pumping volume of each nearby well from
January to June and July to December. During the September 2017 monthly inspection, Tetra
Tech will also take panoramic photographs at each of the wetland/surface water monitoring
stations, taken in all cardinal directions at the established photo station.

The hydrologic monitoring sites were installed in 2007, 2011, 2013, and 2015. Review of past
monitoring reports shows that some of the stations have experienced problems with the logging
equipment that resulted in data loss. Thus, we recommend including the purchase of 2 pressure
transducer/data loggers (logging equipment) into the annual monitoring budget. Including the
purchase of the equipment specified will help increase the efficiency for logger installation and
also ensure that we continue to collect and download daily water level data from each wetland
monitoring site. The purchase price of a new Insitu Troll 100 pressure transducer is $518.



Ms. Linda Johnson
City of Port Orange

March 24, 2017
Page 4

Task 4 – Biological Services

Per the City’s quote request, the City is also required to conduct hydrologic and seasonal high
water level monitor water level monitoring at three (3) water level monitoring stations associated
with a Reclaimed Reservoir. The monitoring conditions would be required by the City’s United
States Army Corps of Engineers (USACOE) Permit Number SAJ-2002-3473-MLH or SAJ-2002-
2473-TMF permit. Review of permit SAJ-2002-3473-MLH did not identify the monitoring
requirements and permit SAJ-2002-2473-TMF was not available for review. Tetra Tech has
provided pricing for quarterly water level monitoring and annual reporting at three (3) wetland
stations (Task 2 above) and seasonal high water elevation evaluations at up to six (6) monitoring
locations. The seasonal high water elevation evaluations would be conducted in the field (if
needed) by a biological science professional and includes identification of Normal Pool Levels
(NPLs) and Seasonal High Water Levels (SHWLs) at wetlands located within the Reclaimed
Reservoir area. The NPL and SHWLs would be marked in the field and later surveyed for location
and elevation by a registered survey professional and the information summarized on aerial
photos for submittal with the annual water level reporting. A separate proposal summarizing the
NPL and SHWL services is attached (BDA Environmental Consultants).

C. DELIVERABLES

1. Quarterly site visits and data download (16 Site Visits)

2. Semi-annual Report for the CUP (July 2017)

3. Semi-annual Report for the Mitigation Bank (July 2017)

4. Panoramic Photographs at 36 monitoring site (September 2017)

5. Annual Report for the CUP (January 2018)

6. Annual Report for the Reclaimed Reservoirs (January 2018)

7. Annual Report for the Mitigation Bank (January 2018)

8. Purchase of four (4) new pressure transducers

D. COMPENSATION

The proposed time and materials compensation for the Scope of Services described above will
be $63,707.00. A detailed breakdown of the costs to complete the work is provided in the attached
Price Proposal. Our standard terms and conditions are also attached for your review. The scope
of work detailed above will be completed within the deliverable due dates described above, and
the work can begin within (3) days of approval of the scope of services.

Tetra Tech looks forward to serving the City of Port Orange on this project. If you should have
any questions, please do not hesitate to contact me at 407-839-3955.
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Very truly yours,

Tetra Tech

Miguel A. Garcia, PG, PMP
Senior Project Manager/Senior Hydrogeologist

Attachment

JBW/MAG/Port Orange/Wetland and Hydrologic Monitoring/2017/scope_032317.docx

Cc: Bruce Lafrenz, PG, Tetra Tech
Brook Wood, Tetra Tech
Pam Campbell, Tetra Tech



Price Summary / Totals

Bill Rate > 145.00 160.00 100.00 90.00 155.00 95.00 95.00 75.00

Proj Area > 63,707
Submitted to: City of Port Orange (Attn: Linda Johnson)

Contract Type: T&M

Project Phases / Tasks 529 15 15 232 194 5 32 32 5 52,313 7,700 1,472 2,072 150 63,707
1 2 3 4 5 6 7 8

1 Quarterly CUP Hydrologic Services (4 Visits) 128 5 5 66 52 - - - - 12,805 - 268 518 - 13,591

1.1 Quarterly Site Visits to Download Data + Photographic Monitoring (12 Stations) 80 40 40 7,600 268 7,868

1.2 Prepare Electronic Format Data Submittal (2 reports) 44 5 5 24 10 4,825 4,825

1.3 Semi-Annual Data Logger Maintenance 4 2 2 380 518 898

2 Reclaimed Reservoirs Hydrologic Services (4 Visits) 105 3 3 52 48 - - - - 10,283 - 268 518 - 11,069

2.1 Quarterly Site Visits to Download Data (9 Stations) 64 32 32 6,080 268 6,348

2.2 Semi-Annual Data Logger Maintenance 4 2 2 380 518 898

2.3 Quarterly Site Visits to Download Data (3 Stations) 16 8 8 1,520 1,520

2.4 Prepare Data Submittal + Regional Water Elevation Data (1 report) 21 3 3 10 6 2,303 2,303

3 Quarterly Mitigation Hydrologic Services (4 Visits) 218 5 5 114 94 - - - - 21,385 - 536 1,036 - 22,957

3.1 Quarterly Site Visits to Download Data + Photographic Monitoring (24 Stations) 160 80 80 15,200 536 15,736

3.2 Prepare Electronic Format Data Submittal (2 reports) 54 5 5 32 12 5,805 5,805

3.3 Semi-Annual Data Logger Maintenance 4 2 2 380 1,036 1,416

4 Biological Services 78 2 2 - - 5 32 32 5 7,840 7,700 400 - 150 16,090

4.1 BDA 2 1 1 305 7,700 8,005

4.2 Survey 76 1 1 5 32 32 5 7,535 400 150 8,085

Totals 529 15 15 232 194 5 32 32 5 52,313 7,700 1,472 2,072 150 63,707

Task Pricing

Totals
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RATES AND TERMS
TIME AND MATERIALS AGREEMENT

Effective October 01, 2016 – September 29, 2017

Client: City of Port Orange

Proposal Dated: March 24, 2017

Project Name: Professional Hydrogeological Services - Wetland and Hydrologic Monitoring

Total Value: $ 63,707.00

BILLING RATES

Staff
Charges for work performed on the project, including office and field time, will be calculated and billed on the basis of the staff category hourly rates

shown below in U.S. currency. Work continuing beyond the above effective dates will be subject to the new rates that will be established for each new

fiscal year. The following hourly rates are fully loaded with overhead and fee.

Staff Category Rate/Hour Staff Category Rate/Hour
Senior Principal Engineer/Scientist $281 - $340 Project Engineer/Scientist $ 80 - $148

Principal Engineer/Scientist $175 - $260 Staff Engineer/Scientist $ 60 - $ 94

Associate Engineer/Scientist $140 - $205 Technician $ 51 - $ 110

Senior Engineer/Scientist $100 - $187 Other Support Staff $118 - $ 226

Senior Project Engineer/Scientist $ 87 - $171 Clerical/Project Admin./Drafting $ 52 - $108

All staff personnel have been classified in the above staff categories based on discipline skills, education and experience level. Time spent in either
inter-city or local travel will be billed in accordance with the foregoing schedule, except that no more than eight hours of travel time will be charged
in any single day. Overtime hours worked, if authorized by the client, will be charged as quoted above.

TERMS

Expert Testimony
Expert witness testimony or participation at hearings or depositions, including necessary preparation time, will be charged at 150% of the rate quoted

above.

Invoicing and Payment
Invoice statements will be issued either semi-monthly or monthly (at Tetra Tech’s sole discretion) itemizing the staff categories worked and Other

Direct Costs incurred in the performance of the project. Payments shall be sent to the address appearing on the invoice. All payments shall be made by

Client within thirty (30) days of receipt of invoice. Invoices not paid within thirty days shall be subject to interest from the 31st day at the rate of 1-1/2%

per month (18% per annum). Tetra Tech reserves the right to request either a Letter of Credit for the full contract amount or an up front financial

retainer from which to work. Tetra Tech additionally reserves the right to stop work without further liability if Client fails to honor and adhere to the

payment terms specified herein.

Credit Review
The provision of Services under this Agreement is subject to Tetra Tech’s initial and continuing credit review of Client. If requested by Tetra Tech,

Client shall furnish financial information to Tetra Tech for the purpose of determining Client’s creditworthiness. Any financial information furnished

to Tetra Tech shall be treated by Tetra Tech as Confidential Information. Tetra Tech may also rely on information obtained from independent parties

(e.g., Dunn & Bradstreet). If Tetra Tech determines that a financial security is warranted, Tetra Tech reserves the right to require that Client provide a

financial guarantee in a form reasonably acceptable to Tetra Tech (e.g., Letter of Credit, Payment Bond, retainer, monthly pre-payment, etc.). If Client

fails to provide the requested guarantee within fifteen (15) business days following such request, Tetra Tech shall have the right to decline to accept any

new Work, and to suspend the provision of Services until the day such guarantee is provided to Tetra Tech. Client’s continued failure to provide the

requested guarantee may result in the termination of the Agreement.

Other Direct Costs
Charges for Other Direct Costs and facilities furnished by Tetra Tech are computed on the basis of actual cost plus ten percent. This override covers

the costs associated with cost of money, the risks associated with our responsibility for delivery on behalf of subcontractors, assorted administrative

time, etc. Examples of such items which are directly attributable to the project include: shipping charges; printing; special fees; permits; special

insurance and licenses; subcontracts; reproduction; equipment rental; and miscellaneous materials. Travel and travel-related expense are also computed

on the basis of actual cost plus ten percent. A charge equal to 4.5% of total labor will be included on each invoice in place of itemized billing for the

following in-house expenses: office supplies, in-office telephone calls, facsimiles, postage, in-house photocopying, and immaterial overnight express

charges.

T



Estimated Cost
Tetra Tech will perform the work and accomplish the objectives defined within the estimated costs and schedule proposed unless there are circumstances

beyond our control. The estimated costs and schedule proposed are based on our best judgement of the requirements known at the time of the proposal.

Successful completion within cost and schedule limits can be influenced - favorably or adversely - by changes in work scope and schedule as dictated

by client needs and by presently unforeseen circumstances. Tetra Tech will notify the client in advance if schedule or costs are expected to exceed the

estimate. In such event, the client may wish to: (1) authorize additional funds to complete the work as originally defined; (2) redefine the scope of work

in order to fit the remaining funds; or (3) request that work be stopped at a specific expenditure level. If option 3 is chosen, Tetra Tech will turn over

such data, results and materials completed at the authorized level without further obligation or liability to either party except for payment for work

performed.

Limited Warranty
Tetra Tech will render services in a professional manner and use that degree of care and skill ordinarily exercised under similar conditions by reputable

and competent environmental consultants practicing in the same or similar locality of the services provided. No other warranty, whether expressed or

implied, is made or intended for services performed or provided. Client assumes all responsibility and shall defend and hold harmless Tetra Tech for

Client's decisions relating to its use(s) of the services provided and reliance thereon.

Relationship of Parties
Tetra Tech will act solely as an independent contractor of the Client and not as the Client's agent for any purpose. Neither Tetra Tech nor Client may

enter into any agreement or assume any obligation for the other, and nothing herein may be construed to establish any partnership, joint venture or

principal-agent relationship between Tetra Tech and the Client.

Indemnification of Parties
Both Tetra Tech and Client agree to and hereby do defend, indemnify, protect and hold harmless each other and their officers, directors, agents,

employees, and invitees, from and against all liability, claims, actions, damages, and judgments, together with costs and expenses (including reasonable

attorney’s fees) for injuries to or illnesses or death of any and all persons and losses of or damages to property caused by, resulting from, occurring in

connection with, or arising out of the negligence or willful misconduct of the indemnifying party to the extent of the negligence or willful misconduct

of the indemnifying party. In no event shall Tetra Tech, its officers, directors, employees and agents be liable for and Client agrees to defend, indemnify

and hold harmless, all at its cost and expense, Tetra Tech, its officers, directors, employees or agents from and against all liabilities, claims, demands,

losses, costs, damages, actions, suits or other proceedings (including, but not limited to, any air, ground or water pollution or environmental impairment)

by whomsoever made, including claims for bodily injuries, death and physical property loss or damage brought or prosecuted in any manner based

upon, occasioned by, or attributable to, arising out of or in any manner connected with or related to Tetra Tech’s performance of work that may be made

or brought against Tetra Tech for: (i) any claims or causes of action arising out of the ownership, transportation and/or disposal of any contaminated

materials; (ii) any claims or causes of action arising out of subsurface conditions or damage to subsurface structures whether owned by Client or any

third party, the presence or location of which were not revealed to Tetra Tech by the Client in writing prior to the commencement of Tetra Tech’s

performance, (iii) any claims or causes of action arising under the Resource Conservation and Recovery Act as amended, the Toxic Substances and

Control Act, as amended and the Comprehensive Environmental Response, Compensation and Liability Act, as amended; (iv) any third party claims or

causes of action; and (v) any expenses incurred by Tetra Tech in connection therewith (including reasonable attorney's fees), as such expenses are

incurred.

Limitation of Liability
Neither party hereto, nor its affiliates, its subcontractors, or vendors of any tier, shall be liable to the other party or its affiliates in any action or claim

for loss of profit, loss of product, loss of use or for any other indirect, consequential or special damages, even if caused by the sole or concurrent

negligence of such party and even if advised of the possibility thereof. Client agrees that in consideration of the contract price and the comparative

levels of risk taken, all claims for indemnification or contribution from Tetra Tech shall be limited to the amount paid Tetra Tech as total compensation

for the applicable Services less amounts paid to its subcontractors or others in connection with the performance of the Services. All claims against Tetra

Tech shall be deemed waived unless made by Client in writing and received by Tetra Tech within six months after Tetra Tech has completed that portion

of the Services with respect to which the claim is made. Any limitation on or exculpation from liability afforded Tetra Tech by this Agreement shall be

applicable regardless of whether the action or claim is based in contract, tort (including negligence), statute, strict liability or otherwise, and shall

likewise limit the liability of Tetra Tech’ affiliates, subcontractors and vendors of any tier and their respective officers, agents and employees. For

purposes of this Article an "affiliate" of a party includes any parent, subsidiary or affiliated corporation, partnership or other legal entity, and its and

their officers, agents, employees and insurers. There are no third party beneficiaries of this Agreement and no third party may rely upon the obligations

herein or upon the findings of any report produced hereby. This Agreement does not create or confer any legal claim or cause of action in favor of any

party not a signatory to this Agreement and the obligations and legal duties imposed on any party by this Agreement are owed exclusively to the other

party or parties and are not owed to any party not a signatory to this Agreement.

Confidential Information
Tetra Tech will not knowingly disclose to others any confidential information furnished by the Client in connection with this project. Any information,

which the Client intends to be covered by this paragraph, shall be clearly marked "confidential." These restrictions do not apply to information that: (i)

Tetra Tech had in its possession prior to disclosure by the Client; (ii) becomes public knowledge through no fault of Tetra Tech; (iii) Tetra Tech lawfully

acquires from a party not under any obligation of confidentiality to the Client; or (iv) is independently developed by Tetra Tech. Tetra Tech and its

personnel will not publish, in any technical articles or otherwise, information obtained from this project in a manner that would be identifiable with this

project without the prior written consent of the Client.

Termination
Either Tetra Tech or Client may terminate this agreement, for whatever cause, by giving seven (7) days' written notice to the other party. Upon such

termination, Client shall pay Tetra Tech the costs that Tetra Tech has incurred to the effective date of termination, including reasonable termination

expenses.

Disputes



In the event of a dispute under this Agreement, either party shall request a meeting at which the parties shall discuss and attempt to resolve the

dispute. Unresolved disputes may be litigated before any court of competent jurisdiction in the Commonwealth of Virginia. Client hereby consents to

the jurisdiction of such court.

Force Majeure
Tetra Tech will have no liability for any failure to perform or delay in performance due to any circumstances beyond its reasonable control, including,

but not limited to, strikes, riots, wars, fire, flood, explosion, acts of nature, acts of government, labor disputes, delays in transportation or inability to

obtain material or equipment. In the event of any delay in performance due to any such circumstances, the time for performance will be extended by a

period of time necessary to overcome the effect of such delay, and the Client will not be entitled to refuse performance or otherwise be relieved of any

obligations.

Assignment
The agreement to which these terms and conditions relate and the rights and obligations hereunder may not be assigned or otherwise transferred by the

Client without Tetra Tech’s prior written consent and any such attempted assignment or transfer shall be void.

Entire Agreement
The Client's engagement of Tetra Tech to perform work represents the Client's acceptance of the terms and conditions contained herein, which constitute

the entire understanding between Tetra Tech and the Client and supersede any previous communications, representations or agreements by either party,

whether oral or written. The terms and conditions contained herein take precedence over the Client's additional or different terms and conditions that

may be contained in any purchase order, work order, invoice, gate pass, acknowledgment form, manifest or other document forwarded by the Client

to Tetra Tech to which notice of objection is hereby given. No change to any of the terms or conditions herein will be valid or binding on either party

unless in writing and signed by an authorized representative of Client and by an authorized representative of Tetra Tech. Tetra Tech’s commencement

of performance will not be deemed or construed as acceptance of the Client's additional or different terms and conditions.

Severability
If any of the provisions hereof are invalid under any applicable statute or rule of law, such provisions are, to that extent, deemed omitted, but these terms

and conditions will remain otherwise in effect.

Applicable Law
The agreement to which these terms and conditions relate shall be governed by and construed in accordance with the laws of the Commonwealth of

Virginia. Any questions concerning these Rates and Terms should be addressed to the Tetra Tech Contracts Department at (703) 444-7000.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed in their respective names by their duly authorized representatives.

FOR: City of Port Orange
Client

Signature: _________________________________

Name: ____________________________________

Title: _____________________________________

Date: _____________________________________

FOR: Tetra Tech, Inc.

Signature: _________________________________

Name: ____________________________________

Title: _____________________________________

Date: _____________________________________



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (F18) Youth Advisory Board Appointments

DEPARTMENT: City Clerk

GOAL: 

RECOMMENDED MOTION: Move to appoint Grant Foxman and Michael Navarra to 
the Youth Advisory Board.

SUMMARY: The City Clerk has received two (2) applications for the Youth Advisory 
Board. Applications for Grant Foxman and Michael Navarra are attached for your 
consideration.

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Application for Grant Foxman Volunteer Application - Grant Foxman.pdf
2. Application for Michael Navarra Volunteer Application - Michael Navarra.pdf

Robin Fenwick Created/Initiated - 05/04/2017
Jake Johansson Final Approval - 05/04/2017



From: donotreply@port-orange.org
To: Fenwick, Robin
Subject: Volunteer Application - Grant Foxman
Date: Monday, May 01, 2017 6:58:04 AM

ADVISORY BOARDS AND COMMISSIONS VOLUNTEER
APPLICATION
Submitted by Grant Foxman on 05/01/2017

Personal Information
Name: Grant Foxman

Date of Birth: 10/16/2001

Telephone: (386) 852-3321

E-mail: grantfoxman@yahoo.com

Business Telephone:

Address: 1625 Town Park Drive Port Orange, FL 32129

Are you a registered
voter in Port Orange? No

City Council District: 2

How long have you been
a resident of Port
Orange?

15.5 years

Are you currently serving
on a City Board? No

If yes, when and which
board?

References

Reference 1: Margo Rivera; Atlantic High School, 1250 Reed Canal Road, Port
Orange, 32129; mlrivera@volusia.k12.fl.us; (386) 405-6685

Reference 2:
Serena Besuden; Atlantic High School, 1250 Reed Canal Road,
Port Orange, FL 32129; SLbesude@volusia.k12.fl.us; (386) 322-
6100, ext. 38216

Reference 3:
Kent Booher; Atlantic High School, 1250 Reed Canal Road, Port
Orange, FL 32129; kbooher@volusia.k12.fl.us; (386) 322-6100,
ext. 38213

mailto:donotreply@port-orange.org
mailto:rfenwick@port-orange.org


Education
High School: Atlantic High School (will graduate in 2020)

Date Graduated High
School: //

College:

Date Graduated College: //

Degree:

Work Experience

Interests/Activities
I am currently the president of the freshman class at Atlantic High School and will serve as the
vice president of the sophomore class next year. I am a member of Atlantic High School's Mock
Trial and Science Olympiad teams. I am in the Academy of Law and Government at Atlantic
High School, and I currently serve as the freshman representative on the executive board for the
Academy of Law and Government. I like spending time with my friends and family. I enjoy
helping out around my school, where I have participated in several community service projects. I
have a deep interest in law and the legal system.

Community Involvement
I have participated in the Volusia County Teen Court program as a student volunteer for two
years. Throughout that time, I have served as a juror and a student attorney for the program. I
was also a member of the Volusia County Teen Court Mock Trial team in 2016. I have
performed over 120 hours of community service throughout this school year.

Why do you desire to serve on these boards?
I want to join the Youth Advisory Board because community service is very important to me. I
would like to work with others as a group to help our community by providing insight into issues
that pertain to and are unique to high school and middle school students.

Resume/Additional Information



Selected Boards/Commissions
Youth Advisory Board

Order of Preference

Signature: Grant Foxman

Date: 05/01/2017



From: donotreply@port-orange.org
To: Fenwick, Robin
Subject: Volunteer Application - Michael Navarra
Date: Wednesday, May 03, 2017 9:34:56 PM

ADVISORY BOARDS AND COMMISSIONS VOLUNTEER
APPLICATION
Submitted by Michael Navarra on 05/03/2017

Personal Information
Name: Michael Navarra

Date of Birth: 12/24/1999

Telephone: 3867619197

E-mail: mnavarra48@gmail.com

Business Telephone:

Address: 6310 Palmas Bay Cir Port Orange FL 32127

Are you a registered
voter in Port Orange? No

City Council District: 4

How long have you been
a resident of Port
Orange?

17 years

Are you currently serving
on a City Board? No

If yes, when and which
board?

References

Reference 1: Antwan Brown(Atlantic HS), 1250 Reed Canal Rd, Port Orange FL
386-322-5600

Reference 2: Tom Strickland(POBC),3836 Sunset Cove Dr, Port Orange, FL
386-304-5722

Reference 3: Jeff Ornstein(Pinch A Penny),3755 S Nova Rd, Port Orange FL
386-761-6583

mailto:donotreply@port-orange.org
mailto:rfenwick@port-orange.org


Education
High School: Atlantic High School, Port Orange, FL graduating 2018

Date Graduated High
School: //

College:

Date Graduated College: //

Degree:

Work Experience
Pinch A Penny - Sales/Customer Service, April 2016-Present Port Orange Baseball Club -
Coach, Fall 2016-Present

Interests/Activities
Baseball (play PO Rec, Travel, and Atlantic HS Varsity)

Community Involvement
Volunteer coach for POBC for 80+ Hours, 2015-2016

Why do you desire to serve on these boards?
I would like the opportunity to find out how a public entity works, and to assist with future
decision making in the society.

Resume/Additional Information
I am currently a Junior at Atlantic High School.

Selected Boards/Commissions
Youth Advisory Board

Order of Preference

Signature: Michael Navarra



Date: 05/03/2017



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (G19) Final Plat & Plans for the King's Landing Subdivision, Phase I, east 
side of Hensel Road, between East Hensel Drive and Hills Boulevard, Case No. 16-
50000004

DEPARTMENT: Community Development

GOAL: 3 - Quality of Life

RECOMMENDED MOTION: Move to approve the Final Plat & Plans for the King's 
Landing Phase I Subdivision.

SUMMARY: Planning Commission Action (3/23/17): Recommended Approval 

The applicant requests approval of the King's Landing Subdivision (Phase 1) - a 
proposal to subdivide +/- 82.2 acres into 19 one-acre single-family lots, along with tracts 
of land for common area, and storm water retention, and an area for future residential 
development (+45 acres).  The subject property is located on the east side of Hensel 
Road, between East Hensel Hill Drive and Hills Boulevard. The plat and subdivision 
plans have been designed according to the requirements of the City’s Land 
Development Code (LDC). Public facilities and services, such as roads, public 
infrastructure, schools, and recreational facilities are currently available to serve the 
proposed 19 residential lots. 

The +/- 82.2-acre subject property is currently designated Rural Residential (RR) and 
R-20 Single-Family Residential (R-20SF) on the City’s Zoning Map and designated 
Rural Transition (0-2 units/acre) and Suburban Residential (2-4 units/acre) on the City’s 
Future Land Use Map. The 19 lots are proposed to be developed on the west side of 
the subject property where the Future Land Use designation is Rural Transition (0-2 
units/acre) and the zoning designation is Rural Residential (RR). 

The applicant has received the signed release from the State of Florida for the right-of-
way (Murphy Deeds) and from FM Ford OGM, LLC for the mineral interests previously 
held on the site. 

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Staff Report Kings Staff Report CC 5-16.pdf
2. Exhibit A - Plat Exhibit A - Kings Landing Plat.pdf



3. Exhibit B - Plans Exhibit B - Kings Landing Plans.pdf
4. Exhibit C - School 

Concurrency
Exhibit C - Kings Landing School 
Concurrency.pdf

Melanie Schmotzer Created/Initiated - 04/28/2017
Wayne Clark Approved - 04/28/2017
Shannon Balmer Approved - 05/04/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017



 
STAFF REPORT 
SUBDIVISION PLAT & PLANS /KING’S LANDING 

CASE NO.  16-50000004 
 

 
 

 

 

REQUEST: Approval of the King’s Landing Subdivision Plat and Plans 
 

LOCATION: East side of Hensel Road, between East Hensel Hill Drive 
and Hills Boulevard (See Figure 1) 

 

OWNER/APPLICANT: Coventry Partners, LLC  

 

PLANNING COMMISSION:   Recommended Approval 

 

STAFF RECOMMENDATION:    Approval 
 

STAFF CONTACT:    Tim Burman, Planning Manager  (386) 506-5675 
 

CITY COUNCIL DATE:   May 16, 2017 
   
 

DISCUSSION: 
The applicant requests approval of the King’s Landing Subdivision plat and plans (Exhibit A and 
B). The applicant proposes to subdivide the +/- 82.2-acre property into 19 one-acre single-
family lots, an area for future residential development (+/- 45 acres), and tracts for tree 
preservation, stormwater retention, and open space.   
 

Figure 1. Location Map 
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The +/- 82.2-acre subject property is currently designated Rural Residential (RR) and 
R-20 Single-Family Residential (R-20SF) on the City’s Zoning Map (Figure 2) and 
designated Rural Transition (0-2 units/acre) and Suburban Residential (2-4 units/acre) 
on the City’s Future Land Use Map (Figure 3). The 19 one-acre single-family lots are 
proposed to be developed on the west side of the subject property where the Future 
Land Use designation is Rural Transition (0-2 units/acre) and the zoning designation is 
Rural Residential (RR).  
      

        Figure 2. Current Zoning Map and Proposed Subdivision Layout 

 
      
       Figure 3. Current Future Land Use Map and Proposed Subdivision Layout 
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According to the City’s Land Development Code (LDC), a plat and associated 
subdivision plans are to be designed according to the subdivision requirements in the 
LDC for stormwater, streetlights, roadways and sidewalks, utilities, easements, lot 
dimensions, roadway landscape buffers, and tree protection. The plat and subdivision 
plans (Exhibit A and B) have been designed according to the requirements of the City’s 
Land Development Code (LDC) and the dimensional standards outlined in the RR 
zoning district of the LDC (Table 1).  
 
Table 1: Developmental Standards for the RR Zoning District 

LOT DEVELOPMENT STANDARDS RR ZONING DISTRICT 

Minimum lot size 1 acre or 43,560 SF 

Minimum lot width (ft.) 100’ 

Front setback (ft.) 40’ 

Side setback (ft.) 15’ 

Rear setback (ft.) 30’ 

Maximum building coverage  20% 

Minimum open space  60% 

Maximum building height (ft.) 35’ 

Minimum floor area (SF) 1,400 SF 

 
The following subdivision improvements will be constructed before or simultaneously 
with the development of the first lot: 
 

 Access onto Hensel Road, roadway connection to adjacent tracts; 
 Temporary cul-de-sac at the end of English Oaks Drive. English Oaks Drive is 

proposed to be extended and connect to the English Oaks Drive in Bent Oaks 
Subdivision as part of a future phase; 

 Common Areas with Tree Conservation Easements for specimen trees being 
saved; 

 Water, sewer, and reclaimed water infrastructure; 
 Public local streets (Rocko Road, English Oaks Drive, and Forest Troll Drive) 

within the subdivision; 
 Stormwater drainage infrastructure; 
 Sidewalks and streetlights along Rocko Road, English Oaks Drive, and Forest 

Troll Drive; 
 10’ landscape buffer with a 6’ tall PVC white fence along Hensel Road; and 
 Entry signage and landscaping at the Hensel Road entrance. 

 

CONCURRENCY REVIEW: 
According to the Land Development Code (LDC), public facilities and services, such as 
roads, public infrastructure, schools, and recreational facilities, are to be reviewed to 
verify sufficient capacity exists above the adopted level-of-service (LOS) to 
accommodate the impacts for all proposed residential subdivision.  
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Public facilities and services are currently available to serve the proposed 19 one-acre 
single-family lots. Any future phases will be separately evaluated for concurrency at the 
time of subdivision review. The following discussion summarizes the impacts the 
proposed 19 one-acre single-family lots will have on the public facilities and services. 

 

Table 2 - Infrastructure Impact Assessment for 19 Lots 

DEVELOPMENT VARIABLE IMPACTS 

Population1 43 

A.M./P.M./Daily Peak Hour Trips2 14/19/182 trips 

Sanitary Sewer (gallons per day)3 3,040 gallons 

Potable Water (gallons per day)4 3,420 gallons 

Solid Waste (lbs. Per day)5 138 lbs. 

Stormwater Drainage6 See Note 

Recreation & Open Space7  

 Parkland 

 Ball Fields 

 Basketball Courts 

 Multipurpose Courts 

 Tennis Courts 

 Neighborhood Centers 

 

 0.30 acres 

 0.009 acres 

 0.01 acres 

 0.01 acres 

 0.01 acres 

 0.0003 acres 

 
Notes: 

1. Population: 2.25 persons per household (per 2010 Census)   

2. Transportation: 1.02 PM peak hour trips per unit; 9.52 daily trips per unit; Single-
family (210), ITE Trip Generation Manual, 9th Edition  

3. Sanitary Sewer: 160 gallons per day per Equivalent Residential Unit; 1/10 gallon 
per square foot per day of non-residential development 

4. Potable Water: 180 gallons per day per Equivalent Residential Unit; 1/10 gallon 
per square foot per day of non-residential development 

5. Solid Waste: 3.21 pounds per person per day; 10 lbs. per 1,000 square feet of 
non-residential development per day 

6. Stormwater Drainage: LOS standard = 25 year, 24-hour event. Drainage system 
will be designed to meet the requirements of the Land Development Code. 

7. Rec. & Open Space: 

 Parkland:  7 acres per 1,000 persons (0.007 acres/person) 

 Ball Fields:  1 field per 5,000 persons (0.0002 ball fields/person) 

 Basketball Courts:  1 court per 4,000 persons (0.00025 basketball courts/person) 

 Multipurpose Fields:  1 field per 3,500 persons (0.0002857 multipurpose 
fields/person) 

 Tennis Courts:  1 court per 4,000 persons (0.00025 tennis courts/person) 

 Neighborhood Centers:  1 facility per 15,000 persons (0.0000666 neighborhood 
centers/person) 
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Water, Sewer, Reclaimed Water: 
The City has available sanitary sewer and potable water capacity to accommodate the 
proposed 19 lots. The City’s adopted level-of-service (LOS) standard for sanitary sewer 
is 160 gallons per day per single-family house and for potable water is 180 per day per 
single-family household. 
 
The proposed 19 lots will be served by potable water, sanitary sewer, and reclaimed 
water. Potable water and reclaimed water lines are available along Hensel Road and 
connections will be at the intersection of Hensel Road and English Oaks Drive 
intersection. Sanitary sewer connection will be where English Oaks Drive abuts the east 
boundary line of the subject property. The developer will construct potable water, 
sanitary sewer, and reclaimed water lines throughout the proposed subdivision in 
accordance with the utility plan for this project. All lots will be provided with stub-outs for 
utilities. 
 
Stormwater Drainage: 
The drainage areas shown on the plans will provide the required stormwater drainage 
for the entire +/- 82.2-acre property. The design and size of the stormwater system 
complies with the stormwater requirements in the City’s Land Development Code and 
the St. Johns River Water Management District (SJRWMD) Environmental Resource 
Permit (ERP) for a site that discharges stormwater to the Spruce Creek basin. The 
State of Florida classifies Spruce Creek as an Impaired Water Body and restricts the 
amount of Nitrogen and Phosphorus that can be discharged. The proposed drainage 
system consists of two (2) dry Pre-treatment retention areas for the removal of Nitrogen 
and Phosphorus from the stormwater pollutant prior to going into the wet detention 
pond. Eventually the stormwater from the wet detention pond is discharged into a series 
of pipes, swales, canals, and ponds and eventually enters into Spruce Creek.  
 
Figure 4.Stormwater Drainage 
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The City’s adopted level-of-service standard for stormwater drainage requires that all 
new retention/detention facilities be able to treat and convey the runoff from the 25-
year, 24-hour storm event without causing flooding or pollution of receiving 
waterbodies. There must be no net loss of stormwater retention function as a result of 
development; therefore, the subdivision property must have the same ability to store 
and discharge water after development as it does before development occurs, In 
addition, the post-development runoff rates shall be less than the pre-development 
runoff rates. 
 
According to the project engineer, it is anticipated that the usable fill dirt removed from 
the ponds will be used to bring the grade of the Phase 1 site up to comply with the 
City’s and SJRWD stormwater requirements.  If there is additional usable fill not needed 
for Phase 1 the developer can have it removed from the site or store it on the future 
phases.  The storage of fill on the future phases will be required to comply with all 
applicable City and SJRWD stormwater requirements.   
 
Recreation Facilities: 
The City’s adopted level-of-service for recreational facilities includes acreage of 
parkland, and number of ball fields, basketball courts, multi-purpose fields, tennis 
courts, and neighborhood centers. According to the City’s 2016 Concurrency 
Management Report, the City is not deficient in any of the recreational facilities 
categories and there are sufficient facilities to support the anticipated 43 people from 
the proposed 19 lots. 
 
School Capacity: 
The Volusia County School District determined that the adopted level of service will be 
met and capacity exists in the schools for the estimated students to be generated by 
the proposed subdivision. According to the School Concurrency letter prepared by 
Volusia County Schools, the proposed 19 lots could generate six (6) full time students 
(Exhibit C). 
 
Transportation: 
According to the King’s Landing Traffic Impact Analysis (TIA) prepared by Lassiter 
Transportation Group, Inc., the 19 single-family homes are expected to generate 14 AM 
peak-hour trips, 19 PM peak-hour trips, and 182 daily trips. The TIA indicates that all 
roadway segments and intersections identified in the TIA study area will operate within 
the adopted Level-of-Service standards with the traffic generated from the 19 single-
family home subdivision (Phase 1).  
 
Consistency with the Comprehensive Plan: 
The +/- 82.2-acre subject property is designated Rural Transition (0-2 units/acre) and 
Suburban Residential (2-4 units/acre) on the City’s Future Land Use Map. As shown on 
Exhibit B, the majority of the +/- 82.2-acre property has a Future Land Use (FLU) 
designation of Rural Transition (0-2 units/acre).   
The 19 lots (Phase 1) are proposed to be developed on the west side of the +/- 82.2 
area property where the Future Land Use designation is Rural Transition (0-2 
units/acre). Specifically, the Comprehensive Plan states that the Rural Transition 
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category includes rural-scale or large-lot (usually 1 to 2 acres) residential development 
situated between Agricultural lands and areas of higher density/intensity. The 
residential development is limited to no more than two units per acre. The development 
of the proposed 19 one-acre single-family lots is consistent with the intent of the FLU 
designation and permitted uses in the RR zoning district. The density for the initial 
phase is 0.52 residential units per acre. 

Based on the current subdivision (phase 1), conceptual plans for the future phases 
proposed by the applicant, and development applications and reports (Traffic Study, 
School Concurrency Application, and Sewer Report) the applicant anticipates the 82.2 
acres to be developed with a total of 69 lots and a density of 1.19 residential units per 
acre. 
 
Release of Mineral and Right-of-way Interest on Property: 
The applicant has received the signed release from FM Ford OGM, LLC for the mineral 
interests and from the State of Florida for the right-of-way (Murphy Deeds) previously 
on the site.  
 

Murphy Deed: 
According to the Florida Bar Association, the Murphy Act, passed in 1937, was designed 
to help bail Florida and its residents out of the Depression and recover from a real-
estate bust. The Murphy Act returned land to landowners who had lost land due to tax 
default in the 1930’s but the return of the land came with a condition that reserves right-
of-way easements to the State of Florida for future roadway construction. In the late 
1930’s to early 1940’s, landowners had a two-year window to have the deeds removed; 
after that, the state possessed the right-of-way easements on the land. There are 
currently two Murphy deeds on the subject property.  The applicant has received the 
signed release from the State for these deeds because they do not have plans for any 
state road improvements on the subject property.  

 

RECOMMENDATION: 
Staff recommends approval of the final plat and plans for King’s Landing Subdivision. 
 

ATTACHMENTS: 
1. Exhibit A - Subdivision Plat  
2. Exhibit B - Subdivision Plans   
3. Exhibit C - School Concurrency Letter 
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CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (G20) Special Exception for a Medical Marijuana Dispensary at 3510 Nova 
Rd., Unit 116, Case No. 17-70000001

DEPARTMENT: Community Development

GOAL: 4 - Economic Development

RECOMMENDED MOTION: Move to approve the request for a Special Exception for a 
Medical Marijuana Dispensary in the Community Commercial (CC) zoning district at 
3510 Nova Road, Unit 116.

SUMMARY: Planning Commission Action (4/27/17): Recommended Approval 

Surterra Wellness, applicant, has applied for a Special Exception to operate a medical 
marijuana dispensary within the Community Commercial (CC) zoning district. Surterra 
Wellness (aka, Surterra Therapeutics) is one of the seven approved dispensing 
organizations licensed by the Florida Department of Health (FDOH) to cultivate, 
process, and dispense low-THC cannabis and medical marijuana to individuals with an 
order from a registered physician from FDOH. The proposed location would only 
dispense low-THC cannabis and medical marijuana to individuals with an order from a 
registered physician through the DOH Compassionate Use Patient Registry system. 
The proposed use would be located at 3510 Nova Road, Unit 116, on the west side of 
Nova Road, south of Madeline Avenue, in the Tuscan Village Shoppes. 

In October 2015, the City Council adopted Ordinance 2015-34 amending the Land 
Development Code (LDC) to create regulations to govern medical marijuana uses. The 
LDC amendment was prepared in anticipation of the Florida Right to Medical Marijuana 
Initiative Amendment (Amendment 2) passing in November 2016. The LDC amendment 
approved by Council added definitions related to medical marijuana, parking 
requirements, listed medical marijuana related uses as a prohibited home occupation, 
added medical marijuana dispensaries as a Special Exception use in the Community 
Commercial zoning district, medical marijuana cultivation and medical marijuana 
processing facilities as Special Exception uses in the Commercial Industrial and Light 
Industrial zoning districts, and added special requirements for these Special Exception 
uses. 

All of the Special Exception development criteria for the proposed use (architecture, 
parking, traffic, landscape buffers, separation, etc.) have been met and it is required to 
be in compliance with all federal, state and local laws and regulations. 



Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Staff Report CC Staff Report_SE 3510 Nova Unit 116.pdf

Melanie Schmotzer Created/Initiated - 04/28/2017
Wayne Clark Approved - 04/28/2017
Matthew Jones Approved - 05/02/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
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STAFF REPORT 
Special Exception for a Medical Marijuana Dispensary  
in the Community Commercial Zoning District  
CASE NO.  17-70000001 

 

 
REQUEST: To operate a medical marijuana dispensary at 3510 Nova 

Road Unit 116 in the Community Commercial (CC) zoning 
district. 

 

PROPERTY OWNER: AJADS Investment Group, LLC 
 

APPLICANT: Surterra Wellness 
  

LOCATION: 3510 Nova Road, Unit 116 (Figure 1) 
 

STAFF CONTACT:  Penelope Cruz, Principal Planner (386)506-5671 
 

STAFF RECOMMENDATION:   Approval 
 

PLANNING COMMISSION DATE: April 27, 2017 
 

CITY COUNCIL DATE: May 16, 2017 
   
 
 

 
 

OVERVIEW 
Surterra Wellness, applicant, has applied for a Special Exception to operate a medical 
marijuana dispensary within the Community Commercial (CC) zoning district. Surterra 
Wellness (aka, Surterra Therapeutics) is one of the seven approved dispensing 
organizations licensed by the Florida Department of Health (FDOH) to cultivate, process, 
and dispense low-THC cannabis and medical marijuana to individuals with an order from 
a registered physician from FDOH. The proposed location would only dispense low-THC 
cannabis and medical marijuana to individuals with an order from a registered physician 
through the DOH Compassionate Use Patient Registry system. The proposed use would 

  

Figure 1. Location Map – 3510 Nova Road, Unit 116 
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be located at 3510 Nova Road, Unit 116, on the west side of Nova Road, south of 
Madeline Avenue, in the Tuscan Village Shoppes.  
 

Medical marijuana dispensaries are permitted in the CC zoning district by Special 
Exception [Ch. 17, Sec. 21(c)(6) of the LDC]. According to the Land Development Code 
(LDC), “a special exception is a use that would not be appropriate without restriction, but 
which, if controlled as to number, area, location or relation to the surrounding area, would 
promote the public health, safety and general welfare.” 
 
BACKGROUND 
In October 2015, the City Council adopted Ordinance 2015-34 amending the Land 
Development Code (LDC) to create regulations to govern medical marijuana uses. The 
LDC amendment was prepared in anticipation of the Florida Right to Medical Marijuana 
Initiative Amendment (Amendment 2) passing in November 2016. The LDC amendment 
approved by Council added definitions related to medical marijuana, parking 
requirements, listed medical marijuana related uses as a prohibited home occupation, 
added medical marijuana dispensaries as a Special Exception use in the Community 
Commercial zoning district, medical marijuana cultivation and medical marijuana 
processing facilities as Special Exception uses in the Commercial Industrial and Light 
Industrial zoning districts, and added special requirements for these Special Exception 
uses. 
 
In November 2016, Amendment 2 passed and allowed for the medical use of marijuana 
for individuals with debilitating diseases as determined by a licensed Florida physician. It 
created entities authorized to acquire, cultivate, possess, process (including development 
of related products such as food, tinctures, aerosols, oils, or ointments), transfer, 
transport, sell, distribute, dispense, or administer marijuana, products containing 
marijuana, related supplies, and educational materials to qualified patients or their 
personal caregivers who are registered by the FDOH. On January 3, 2017, Amendment 
2 along with the qualifying medical conditions went into effect.  According to State law it 
is the responsibility of the qualified ordering physician to follow Florida constitution and 
statute, diagnose patients and determine if medical marijuana is an appropriate treatment. 
For a patient to be qualified to receive an order for low-THC cannabis or medical cannabis 
the patient must: 

 Be a permanent resident of Florida. 

 Be entered into the Compassionate Use Registry by a qualified physician 

 Be a patient of an ordering physician for at least 3 months 

 Be diagnosed with a qualifying medical condition 
 
SPECIAL EXCEPTION DEVELOPMENT STANDARDS  
All Special Exception uses are required to meet a uniform list of development standards, 
encompassing  traffic generation, landscaping and buffering, and others [Ch. 18, Sec. 
2(d)(2) of the LDC]. The following are the development standards and how they apply to 
the request. 
 
Standard Special Exception Development Standards: 
 

1. Traffic generation and access for the proposed use shall not adversely impact 
adjoining properties and the general public safety. 
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In 2004, the site was approved for a 31,432 SF shopping center, with potential 
uses such as office, medical office, personal services, retail, restaurant, and 
health/fitness clubs. The traffic impact analysis done at the time the building was 
approved accounted for a mixture of uses. The daily number of trips for a shopping 
center like Tuscan Village Shoppes is estimated at 1,3741. The traffic expected to 
be generated from the proposed use is consistent with the amount projected when 
the multi-tenant commercial building was developed.  

  
Nova Road is currently operating at a Level-of-Service C with a volume/capacity 
ratio (V/C ratio) of 0.70. A V/C Ratio of less than 0.9 indicates there is adequate 
capacity for the traffic estimated to be generated by the tenants at this property 
(Table 2). 
 
Table 2. Roadway Capacity 

Roadway Segment Maximum Capacity 
Vehicles Per Day 

Current 
Vehicles 
Per Day* 

Remaining 
Capacity 
Vehicle Per Day 

Daily 
V/C 
Ratio** 

Nova Rd. from Madeline 
Ave. to Dunlawton Ave. 

39,800 28,000 11,800 0.70 

 

*Source: Volusia County Traffic Engineering, 2015 
**V/C Ratio (Volume-Demand-to-Capacity Ratio) compares roadway demand (vehicle volumes) 
with roadway supply (carrying capacity).  

 
A sidewalk and driveway access exists to serve the site. There is a median in Nova 
Road that restricts access to right turn in and right turn out. The only vehicular 
access to the property is from the driveway entrance along Nova Road. 

  
2. Off-street parking, loading and service areas shall be provided and located such 

that there is no adverse impact on adjoining properties, beyond that generally 
experienced in the district. 
 
The subject property was developed with 127 spaces, as required by the LDC for 
the shopping center of this size, which includes uses such as medical office, 
personal services, retail, restaurants, and health/exercise facilities. There is 
sufficient parking at the site to serve the proposed use.  
 

3. Required yards, screening or buffering, and landscaping shall be consistent with 
the district in general and the specific needs of the abutting land uses. 

 
The site was developed with landscape buffers in accordance with the LDC for 
screening the surrounding properties from a multi-tenant shopping center. A 
minimum 5’ landscape buffer was required along the south and north side and a 
minimum 20’ landscape buffer and a 6’ masonry wall was required along the rear 
property line. The building is set back 27’ on the south side, 55’ on the north side, 
and 138’ from the rear lot line. The existing buffers meet the LDC requirements. 

 

                                            
1 ITE Code 826, ITE Trip Generation Manual, 9th edition 
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4. Architectural and signage treatments shall comply with the general provisions 
applicable to permitted uses in the district, to the greatest extent possible, and be 
sensitive to surrounding development. 

 
The building was designed to meet the architectural regulations of the LDC. No 
exterior changes are proposed. Any proposed signage will have to meet the 
regulations set forth by the LDC. 
 

In addition to the standard development requirements for all special exceptions, a medical 
marijuana dispensary in the CC zoning district must also comply with nine (9) additional 
development requirements [Ch. 18, Sec. 3(b)(9.8) of the LDC]. The following are the 
additional development requirements for a medical marijuana dispensary and how they 
apply to the request. 
 
Specific Medical Marijuana Dispensary Development Requirements: 
 

1. Loitering. A medical marijuana dispensary shall provide adequate seating for its 
patients and business invitees and shall not allow patients or business invitees to 
stand, sit (including in a parked car), or gather or loiter outside of the building where 
the dispensary operates, including in any parking areas, sidewalks, right-of-way, 
or neighboring properties for any period of time longer than that reasonably 
required to arrive, transact business and depart. The medical marijuana 
dispensary shall post conspicuous signs on all exterior sides of the building or 
tenant space that no loitering is allowed on the property. 
 
According to the applicant, in their current location (Tampa) there is a short 
transaction time and there have not been any issues with customers or patients 
gathering in the parking lot or outside of the tenant space. The applicant also states 
that their stores (Tampa and Tallahassee – under construction) have been 
designed with an open floor plan for displays and seating areas for customers 
along with private consultation space for approved individuals picking up their 
order. If approved, the applicants would design and construct the Port Orange 
store similar to their other two locations.  
 

Figure 2. Example of Interior of Surterra Wellness 

  
  

Although the store would be open to the public, one cannot purchase medical 
cannabis based products without a pre-approved order from a registered physician 
that goes through the Florida Department of Health (DOH). An ordering physician 

Display area Consultation area 
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must enter an order of low-THC or medical cannabis for the named patient into the 
DOH Compassionate Use Patient Registry, and update the registry to reflect the 
contents of the order. The physician must update the registry within 7 days after 
any change is made to the original order and must deactivate the patient’s 
registration when treatment is discontinued. 
 
Qualified patients can only fill orders at an approved dispensing organization 
facility. The dispensing organization will verify the identity of the patient or legal 
representative, as well as the order, in the Compassionate Use Registry. A 
dispensing organization may not dispense more than a 45-day supply of low-THC 
or medical cannabis. 
 
The posting of no loitering signs will be installed prior to staff issuing a Certificate 
of Occupancy and the store being open to the public. 
 

2. On-premises consumption. No marijuana or marijuana-based products shall be 
smoked, ingested, or otherwise consumed on the premises, unless administered 
by a licensed physician. The term "premises" includes the actual building, as well 
as any accessory structures, parking lot or parking area(s), sidewalks, landscape 
buffers or other immediate surroundings. 
 
In-store usage is prohibited by state law, and therefore not allowed. The 
Applicant is aware of the State and City requirement. 
 

3. Alcohol and controlled substances. No alcohol or other controlled substances 
(other than those types of marijuana approved for sale by the state department of 
health) shall be consumed, made available, sold, offered for sale, given, 
distributed, traded, or otherwise provided on the premises. The term "premises" 
includes the actual building, as well as any accessory structures, parking lot or 
parking area(s), sidewalks, landscape buffers or other immediate surroundings of 
the medical marijuana dispensary. 
 
According to the Applicant, only medical cannabis based products and general 
apparel (T-shirts, hats, etc.) is sold in Surterra Wellness stores. 
 

4. Separation distances. The proposed site shall be at least 1,000 feet from the 
nearest pre-existing school, house of worship, day care facility, public park, drug 
treatment facility, half-way house, medical marijuana cultivation center, medical 
marijuana processing facility, or another medical marijuana dispensary, measured 
lot line to building. 
 
The proposed location is not within 1,000 feet of any pre-existing school, house of 
worship, day care facility, public park, drug treatment facility, half-way house, 
medical marijuana cultivation center, medical marijuana processing facility, or 
another medical marijuana dispensary (see Exhibit B).  
 

5. Hours of operation. A medical marijuana dispensary may only operate Monday 
through Friday and only between the hours of 7:00 a.m. and 9:00 p.m. 
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The Applicant has stated that the hours of operation are regulated by the State. 
State regulations require that a dispensing facility may, “Not dispense from its 
premises low-THC cannabis, medical cannabis, or a cannabis delivery device 
between the hours of 9 p.m. and 7 a.m., but may perform all other operations and 
deliver low-THC cannabis and medical cannabis to qualified patients 24 hours 
each day.” The Applicant’s Tampa location is currently open from 1 p.m. to 6 
p.m. The Applicant is aware that the store can only be open Monday through 
Friday between the hours of 7:00 a.m. and 9:00 p.m. 
 

6. The proposed business shall not be located in any temporary or portable structure 
and there shall be no mobile facilities or delivery permitted to patients. 
 
There are no temporary or portable structures proposed. The proposed location 
is an existing tenant space in the Tuscan Village Shoppes. The restriction on 
deliveries is preempted by state law to the extent that it is inconsistent therewith. 
If needed, Staff will bring forward an LDC amendment to address any 
inconsistencies and redundancies with State law adopted in 2016 and pending 
rules under consideration by the DOH. 
 

7. Site lighting. The entire exterior grounds, including the parking lot and landscaped 
areas, shall be lighted in such a manner that all areas are clearly visible at all times 
during business hours. 
 
The subject property was developed with parking lot lighting as required by the 
LDC. The parking lot is lit at night when the shopping center is open which 
includes the business hours for the tenants. 

 
8. Display of state registration. Any medical marijuana dispensary shall be validly 

registered with the State of Florida, if required, and shall prominently display in a 
public area near its main entrance copies of all state licenses, city licenses, and 
local business tax receipt, and the name of the owner and designated physician 
responsible for compliance with state and city law. 
 
The Applicant has stated that per State and City code, Surterra Wellness will 
display all State licenses, City licenses, and local Business Tax receipt, and the 
name of the owner and designated physician responsible for compliance with 
State and City laws. Proof of State registration will be required prior to issuance 
of a City Business Tax receipt. Staff will verify display of required documents 
prior to issuance of Certificate of Occupancy. 
 

9. Compliance with other laws. All medical marijuana dispensaries shall at all times 
be in compliance with all federal, state and local laws and regulations. 
 
According to the Applicant, Surterra Wellness will maintain compliance with all 
State and local regulations including any State required compliance processes. 
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RECOMMENDATION 
Staff recommends approval of the Special Exception to allow a medical marijuana 
dispensary to be developed and operated at 3510 Nova Road, Unit 116.  
 
ATTACHMENTS 
Exhibit A - Applicant’s Letter Dated April 3, 2017 
Exhibit B - Proximity to House of Worship, School, or Child Care Map  
Exhibit C – Letter(s) of Opposition 
 
 



April 3, 2017 
 
Ms. Penelope Cruz, AICP 
Principal Planner 
City of Port Orange 
Community Development 
1000 City Center Circle 
 
RE:  Surterra Wellness – Special Exception Letter 
 
Dear Ms. Cruz, 
 
During the due diligence period in which Surterra Wellness completed for Tuscany 
Village Shoppes Shopping Center, our findings resulted that the proposed location 
for Surterra Wellness will be over 1,000 linear feet from any pre-school, day care, house of 
worship, public parks, drug treatment facility, half-way homes, medical marijuana 
cultivation center or any other medical marijuana dispensary. In addition, State regulations 
restrict several of the requirements that are outlined in the CC zoning code which have 
been addressed as part of the license agreement between Surterra Wellness and the State 
of Florida: 
 
Standard Special Exception Development Standards: 
 

1. Landlord has provided more than adequate parking thus no changes to the traffic 
flow or pattern is expected. Landlord has also provided adequate site lighting. 
Landlord has provided adequate site lighting as defined in the CC zoning.  

2. Loading and unloading is generally done in the rear of the building. Our average 
transaction time is generally less than 5 mins and our patients are coming to 
purchase specific products so we feel we are generating normal traffic. Landlord 
has provided more than adequate parking thus no changes to the traffic flow or 
pattern is expected.  Landlord has also provided adequate site lighting. Landlord 
has provided adequate site lighting as defined in the CC zoning. 

3. Our store is in an existing shopping center and is an inline space. We anticipate no 
changes to the landscaping beyond what is currently allowed there or already in 
existence. 

4. Our store is of the highest quality and is a branded health and wellness concept. 
Similar to our responses in number 4, this is an inline space so the exterior 
conditions are pre existing.   
 

Specific Medical Marijuana Dispensary Development Requirements: 
 

1. Our wellness centers have plenty of seating and private consultation space. With 
our short transaction time as references above, our stores have no queue system. 

2. In store usage is prohibited by state law, and therefore, it is not allowed. 
3. Only medical cannabis based products, and general apparel is sold in our stores. 

Alcohol is not sold in any of our other stores. 
4. Separation distances addressed above. 
5. Hours of operation to be determined by state regulations and will be considered for 

 Surterra Holdings: Georgia 

3340 Peachtree Rd. NE 

Atlanta, GA 30326 

 

 

Surterra Holdings: Florida 

1639 Village Square Blvd 

Tallahassee, FL 32308 

TO WHOM IT MAY CONCERN, 

 

WWW.SURTERRA.COM 

 

 

Exhibit A



all local municipalities. Our Tampa location currently is open from 1pm-6pm. 
6. The premises is located in a solid, structural building. We will follow all laws of the 

state. 
7. Landlord has also provided adequate site lighting. Landlord has provided adequate 

site lighting as defined in the CC zoning. 
8. Per state and municipal code, Surterra Wellness will display state registration at all 

times.  
9. Surterra Wellness will maintain compliance with all state and local municipal 

regulations including any state required compliance processes.  
 
 
Regards, 
 
 
 
Nicholas Monette 
VP, Real Estate 
Surterra Holdings, Inc. 

Exhibit A
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CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (G21) Second Reading - Ordinance No. 2017-3 – Fifth Amendment to the 
Clark Professional Center and Wedding Chapel PCD Master Development Agreement 
and Conceptual Development Plan, Case No. 16-40000006

DEPARTMENT: Community Development

GOAL: 3 - Quality of Life

RECOMMENDED MOTION: Move to approve Ordinance No. 2017-3, approving the 
Fifth Amendment to the Clark Professional Center and Wedding Chapel PCD  Master 
Development Agreement and Conceptual Development Plan, subject to the City 
Attorney's review and approval of the final documents.

SUMMARY: PLANNING COMMISSION ACTION: February 23, 2017, recommended 
approval

The applicant proposes to modify the Clark Professional Center and Wedding Chapel 
Planned Commercial Development (PCD) Master Development Agreement (MDA) and 
Conceptual Development Plan (CDP) to provide the regulatory framework to subdivide 
the subject property into six commercial lots, amend the list of permitted uses allowed 
for the PCD, and establish the review process for temporary uses and special events.

The staff report is attached for additional information.

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Ord. No. 2017-3 Ord. No. 2017-3.pdf
2. Staff Report Staff Report Clark.pdf

Robin Fenwick Created/Initiated - 04/17/2017



ORDINANCE NO. 2017-3

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA
COUNTY, FLORIDA, APPROVING THE FIFTH AMENDMENTTO
THE CLARK PROFESSIONAL CENTER AND WEDDING

CHAPEL PLANNED COMMERCIAL DEVELOPMENT MASTER

DEVELOPMENT AGREEMENT AND CONCEPTUAL

DEVELOPMENT PLAN; PROVIDING FOR CONFLICTING
ORDINANCES, SEVERABILITY, AND AN EFFECTIVE DATE.

WHEREAS, the City and Developer desire to enter into the Fifth Amendment to the

Clark Professional Center and Wedding Chapel PCD Master Development Agreement

("MDA") and Conceptual Development Plan ("CDP"); (hereinafter referred to as the "Fifth

Amendment"); and

WHEREAS, the Developer submitted a request to the Planning Commission to

approve the Fifth Amendment; and

WHEREAS, a public hearing was held following public notice as prescribed by

ordinance; and

WHEREAS, the Planning Commission has considered and forwarded a

recommendation to the City Council regarding the proposed Fifth Amendment; and

WHEREAS, the City Council has approved by a majority vote of the members

present the approval of the Fifth Amendment.

NOW, THEREFORE. BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY

OF PORT ORANGE, VOLUSIA COUNTY. FLORIDA:

Section 1. The City Council of the City of Port Orange does hereby approve the

Fifth Amendment (attached hereto as Exhibit "1").

Section 2. The Mayor and City Clerk are hereby authorized to execute said Fifth

Amendment.





























STAFF REPORT 
5th AMENDMENT TO THE MDA & CDP FOR THE  
CLARK PROFESSIONAL CENTER AND WEDDING 
CHAPEL PCD 

CASE NO.  16-40000006 
     
 
REQUEST: Amend the Master Development Agreement (MDA) 

and Conceptual Development Plan (CDP) for the 
Clark Professional Center and Wedding Chapel 
Planned Commercial Development (PCD)  

 

LOCATION:  5111 Ridgewood Ave. (See – Figure 1) 
 

OWNER: All Aboard Holdings, LLC, D. Andrew Clark, Clark 
Office Building, Ltd., Clark Professional Center Condo 
Association Inc., and the Douglas J. Clark Irrevocable 
Trust 

  

APPLICANT:  D. Andrew Clark 
  

STAFF RECOMMENDATION:    Approval 
 

STAFF CONTACT:    Gwen Perney, Planner (386) 506-5673 
 

PLANNING COMMISSION:     February 23, 2017, Recommended Approval 
 

CITY COUNCIL:     March 28, 2017 
   
 

 
Revision to the 5th Amendment  
At the December 15, 2016 meeting, the Planning Commission recommended approval of the 5th 
Amendment to the Master Development Agreement (MDA) and Conceptual Development Plan 
(CDP) for the Clark Professional Center and Wedding Chapel Planned Commercial 
Development (PCD).  Prior to the 5th Amendment going before the City Council, the applicant 
requested the language in the 5th Amendment regarding maintenance responsibility for the 
subject property be modified.   
 

If the property identified in the 5th Amendment is subdivided, the 5th Amendment currently 
requires a Property Owner’s Association (POA) to be established.  The applicant is now 
requesting that if the property identified in the 5th Amendment is subdivided, the developer is 
required to enter into an agreement that requires the owner of Lot 2, as indicated on the CDP, to 
be responsible for the repair and maintenance of the common facilities (common areas, drive 
aisles, parking areas, utilities, and stormwater facilities) serving the property identified in the 5th 
amendment.  The proposed approach to ensure continued maintenance of the 5th Amendment 
property is allowed under the Land Development Code.  
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There are no other proposed changes to the proposed 5th Amendment to the MDA and CDP.  
The following staff report and attachment are the same information and materials presented to 
the Planning Commission in December 2016. The only change is to Section 7 of the 5th 
Amendment, as described above.  
 
DISCUSSION: 
 
The Clark Professional Center and Wedding Chapel PCD was approved in 2000 and has been 
amended four times over the last 16 years.  The proposed 5th Amendment to the Master 
Development Agreement (MDA) and Conceptual Development Plan (CDP) for the Clark 
Professional Center and Wedding Chapel Planned Commercial Development (PCD) is to 
provide the regulatory framework to subdivide the subject property into six commercial lots, 
amend the list of permitted uses allowed for the PCD, and establish the review process for 
temporary uses and special events (see attached Ordinance 2017-3).  
 
The proposed changes to the MDA and CDP are as follows.  
 

Permitted Uses:   
There are currently multiple lists of permitted uses for the PCD located in the original 
MDA, 2nd amendment, and the 4th amendment. This amendment would consolidate the 
lists of permitted uses in one section, making the MDA more user-friendly. In addition to 
consolidating the lists of permitted uses, the applicant proposes to include additional 
uses allowed in the Ridgewood Development (RD) zoning district in order to attract a 
wider variety of tenants to the property such as; professional offices, personal services, 
financial services, and restaurants. 

 
Figure 1. Location Map: 
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The proposed amendment also eliminates certain uses currently allowed in the PCD that 
would be allowed if the PCD property was zoned Ridgewood Development (RD) zoning 
district. The applicant has agreed to prohibit uses such as; motel, multi-family, 
convenience stores with or without fuel, motor vehicle repair facilities, pawn shops, and 
the outdoor display of equipment, materials, vehicles, boats, RVs or mobile homes.   
 
Special or Temporary Uses: 
The proposed amendment would simplify the process for events while still maintaining 
an effective review process.  Special or temporary uses such as fairs, carnivals, farmers’ 
markets, seasonal parking lot sales and events (Halloween, Christmas, Bike Week, 
Speedweeks, etc.), charitable events, running/walking events, outdoor boat or RV sales, 
sidewalk sales, car shows, indoor/outdoor music events, art shows and similar events 
would comply with the requirements in the LDC and Code of Ordinances for “Special 
Events.” The review and approval of special events in the PCD would be processed at 
the staff level, similar to how special events at the Pavilion are processed and approved. 

 
According to the applicant, the intent of the proposed language is to streamline the 
process for the review of special events on the site. The applicant has indicated that 
minimizing the number of days for review and approval of a special event will allow for 
more flexibility in attracting events to the property. The subject property was developed 
with the intent of hosting special events as a part of its normal operations, with shared 
parking, open spaces, and event buildings. Because of this, the events generally would 
have less impact on operations, traffic circulation and adjacent businesses than a 
standard business having a grand opening or other occasional events from time to time. 
The applicant believes special events can attract people to the area that will help 
revitalize the Ridgewood Corridor. 
 

Figure 2. Subdivision Replat: 
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Lot Dimensions and Building Requirements:  
The applicant is proposing to replat the subject site into 6 lots. The original MDA 
anticipated that the site would function as a cohesive multi-building development, and 
did not provide minimum lot width and area requirements to allow lots to be created 
through the platting process. The proposed amendment includes a conceptual replat 
exhibit in the MDA to establish the general lot width and area for the proposed 6 lots. 
According to the applicant, the proposed lot configuration is for financing purposes, but 
the 6 lots will continue to function as one cohesive site, with shared parking, stormwater 
and utilities. The proposed amendment would subdivide the amendment property into 
the following 6-lots: 
 
1. Lot #1: Vacant lot at the southeast corner of Ridgewood Avenue and Katherine 

Street. Previously approved amendments indicate this lot being developed with 

an office building 

2. Lot #2: Developed lot with an existing 3-story office building and parking lot 

3. Lot #3: An improved parking lot to serve the Tavern and Wedding Chapel 

4. Lot #4: Developed lot with an office building and parking lot 

5. Lot #5: Developed lot with the Chapel, Tavern, Railroad car, stormwater pond, 

and parking area 

6. Lot #6: Vacant lot fronting Halifax Drive with a gazebo on piers in the Halifax 

River and the potential for the construction of a covered pavilion. The applicant 

anticipates the pavilion to be approximately 1,600 square feet and would look 

similar to a picnic shelter with a roof and no walls. The pavilion is anticipated to 

be used for wedding receptions and could also be used for art and music events 

and farmers’ markets if a shade structure is needed by the event holder. 

 

 

The proposed amendment also provides the dimensional requirements for future development 

of structures on the proposed lots. The dimensional requirements for buildings is based on the 

dimensional requirements provided in the Ridgewood Development (RD) zoning district, and 

provides for the required 12-foot access, maintenance, and utility easement along the rights-of-

way except for Lot 4. The existing building on Lot 4 was constructed with the required 10-foot 
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building setback and landscape buffer. The existing buildings and proposed lot lines comply with 

dimensional requirements provided in the proposed amendment.  

The applicant has also modified the CDP to indicate the future location of an open air pavilion 

structure on the proposed Lot 6. According to the applicant, the proposed canopy structure 

would be used for wedding receptions and special events. The property owner would be 

required to get a building permit prior to construction of the pavilion, as well as meet the 

architectural requirements of the LDC. 

The current MDA allows for shared parking between the uses on the subject property and the 
current parking arrangement will not change if the amendments are approved and the property 
is subdivided. If the PCD amendment property is replatted, the property owner will be required 
to record a Reciprocal Easement Agreement (REA) to ensure shared parking for the benefit of 
the lot owners. Language has been included in the amendment that prior to the approval of 
development on a lot, the property owner will need to demonstrate that the required parking for 
all the uses on the 6 lots can be met according to the Agreement and the LDC.  
 
No other changes to the existing MDA or deviations from the Land Development Code (LDC) 
are proposed. 
      
CONSISTENCY WITH THE COMPRHENSIVE PLAN:  
The subject property is designated Commercial on the City’s Future Land Use Map. The original 
PCD zoning district and MDA were found to be consistent with the City’s Comprehensive Plan 
when it was approved in 2000. If approved, the proposed changes related to replatting, special 
events, and modifications to permitted uses in the amendment would not create any 
inconsistencies in the Comprehensive Plan; therefore, it is staff’s determination that the 
proposed amended MDA is consistent with the City Comprehensive Plan. 
 
OUTSTANDING TECHNICAL COMMENTS: 
The Staff Development Review Committee (SDRC) has reviewed and has no comments on the 
MDA. 
 
RECOMMENDATION: 
Staff recommends approval of the Fifth Amendment to the Clark Professional Center and 
Wedding Chapel PCD Master Development Agreement, subject to:  
 
1. Review by the City Attorney as to legal form and content. 
 
ATTACHMENTS: 
 
1. Ordinance No. 2017-3 
 

 



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (G22) Second Reading - Ordinance No. 2017-11 - Revision to City Code 
Sec. 2-267 - Bidding Requirements

DEPARTMENT: Finance

GOAL: 

RECOMMENDED MOTION: Move to approve on first reading Ordinance No. 2017-11 
amending Section 2-267 - Bidding Requirements.

SUMMARY: Ordinance 2017-11 will amend Section 2-267 - Bidding Requirements 
subsection (c) by stating the process for a single response to a bid solicitation. New 
subsection (c) is or the added to establish the process when a solicitation results in only 
one response.  The justification for an award will be based on defined criteria as 
follows:  (1) are the price and other terms submitted fair and reasonable? (2) did the 
other prospective respondents have a reasonable opportunity to respond?; and (3) 
does the award serve the best interests of the city.  Depending on the cost of 
the purchase the city manager or the city council shall consider whether to award. 

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Ord. No. 2017-11 Ord. No. 2017-11.pdf

Robin Fenwick Created/Initiated - 05/02/2017



ORDINANCE NO. 2017-11 

AN ORDINANCE OF THE CITY OF PORT ORANGE, 

VOLUSIA COUNTY, FLORIDA, AMENDING THE CITY OF 

PORT ORANGE CODE OF ORDINANCES, CHAPTER 2, 

ADMINISTRATION, SECTION 2-267, RELATING TO 

BIDDING REQUIREMENTS FOR PURCHASES; 

PROVIDING FOR PROCEDURES FOR SINGLE 

RESPONSES; PROVIDING FOR REPEAL OF 

CONFLICTING ORDINANCES; PROVIDING FOR 

SEVERABILITY; AND PROVIDING AN EFFECTIVE DATE.   

 WHEREAS, staff continues to improve the purchasing ordinances; and  

 WHEREAS, for purposes of this ordinance words with underlined (underlined) 

type shall constitute additions to the original text and words with strike-through (strike-

through) type shall constitute deletions from.  

 NOW THEREFORE, BE IT ENACTED BY THE CITY COUNCIL OF THE CITY 

OF PORT ORANGE, VOLUSIA COUNTY, FLORIDA: 

SECTION 1.  The City Council of the City of Port Orange hereby amends 

Chapter 2, Administration, Article VI, Section 2-267 of the Code of Ordinances, to add 

Subsection (c), and renumbering (d) and (e) as follows: 

Chapter 2 - ADMINISTRATION 
Sec. 2-267. - Bidding requirements.  

(a) - (b) remain unchanged. 

(c)  Single response to solicitation.  If only one response is received for a solicitation, 

then an award may be made to such respondent pursuant to the following 

requirements.  The purchasing manager shall determine (1) that the price and other 

terms as submitted are fair and reasonable; (2) that other prospective respondents 

had a reasonable opportunity to respond; and (3) that the purchase is in the best 

interest of the City.  In determining if the price and other terms as submitted are fair 

and reasonable, the Purchasing Manager may accept an adjustment to the terms to 

obtain a fair and reasonable purchase.  If the purchasing manager determines that 

the single response complies with the above requirements, then a recommendation 

for award shall be provided to the city manager, or to the city council if the cost of 

the purchase is greater than $25,000.00.  Otherwise, a single response to a 

solicitation may be rejected, and the purchasing manager may: (1) cancel the 

proposed procurement; (2) solicit new bids, proposals, or replies; and (3) proceed 

with procurement consistent with the Ordinances and Purchasing Manual. 
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 (d)(c) Contract renewals. The city shall have the authority to award and reject any or all 
bids. The city manager shall have the authority to exercise, in subsequent years, 
any renewal options initially included in the bid solicitation, provided they are 
approved by council at the initial award of the contract, and the terms and 
conditions as well as current market conditions are favorable for the city. Such 
renewals are subject to the availability of funds.  

(e)(d) Identical prices and priorities for award. When identical prices are received from 
two or more vendors and all other factors are equal, priority for award shall be 
given to vendors in the following sequence:  

(1) Drug-free workplace pursuant to F.S. § 287.087. 

(2) Certified service-disabled veteran. 

(3) Local businesses as defined in section 2-275 of the Code of Ordinances.  

(4) Firm with the lowest volume of work on city projects within the last five 
years. The information will be based on information provided by the 
proposer, subject to verification at the city's option.  

SECTION 2:  CONFLICTING ORDINANCES. 
All ordinances or parts of ordinances in conflict with the provisions of this ordinance are 
hereby repealed to the extent of such conflict. 
 

SECTION 3:  SEVERABILITY.  
If any provision of this ordinance or the application thereof to any person or 
circumstance is held invalid, the invalidity shall not affect other provisions or 
applications of the ordinance which can be given effect without the invalid provision or 
application, and to this end the provisions of this ordinance are declared severable. 
 

SECTION 4:  EFFECTIVE DATE.  
This Ordinance shall take effect immediately upon adoption. 
 
 
 
      ______________________________ 
          MAYOR DONALD O. BURNETTE 
ATTEST: 
 
_____________________________________ 
Robin L. Fenwick, CMC, City Clerk 
 
Passed on first reading on the                day of 
 
Passed and adopted on second and final reading on the                 day of 
 
Reviewed and Approved: ______________________________ 
    Margaret T. Roberts, City Attorney 



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (G23) Second Reading - Ordinance No. 2017-13 -Sec. 2-278 Professional 
Services and Consultants' Competitive Negotiation Act (CCNA)

DEPARTMENT: Finance

GOAL: 

RECOMMENDED MOTION: Move to approve on first reading Ordinance No. 2017-13 
amending Chapter 2, Article VI, Division 2 of the Code of Ordinances to establish a new 
Sectoin 2-278 - Professional Services and Consultants' Competitive Negotiation Act 
(CCNA)

SUMMARY: Ordinance 2017-13 amends Chapter 2, Article VI, Division 2 of the Code of 
Ordinances by establishing  a new section regarding procedures for the Professional 
Services and Consultants' Competitive Negotiation Act (CCNA) as prescribed in Florida 
Statute 287.055.

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Ord. No. 2017-13 Ord. No. 2017-13.pdf

Robin Fenwick Created/Initiated - 05/02/2017



 

ORDINANCE NO 2017-13 

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 

COUNTY, FLORIDA, AMENDING CHAPTER 2, ARTICLE VI, 

DIVISION 2 TO ESTABLISH SECTION 2-278 REGARDING 

PROFESSIONAL SERVICES AND CONSULTANTS’ 

COMPETITIVE NEGOTIATION ACT, PROVIDING FOR REPEAL 

OF CONFLICTING ORDINANCES, PROVIDING FOR 

CODIFICATION; PROVIDING FOR SEVERABILITY AND 

PROVIDING AN EFFECTIVE DATE. 

WHEREAS Section 287.055, Florida Statutes, known as the Consultants’ 

Competitive Negotiation Act, authorizes agencies, including municipalities, to contract 

with qualified firms for professional services related to the design and construction of 

public projects; and 

WHEREAS Section 287.055, Florida Statutes requires agencies to award 

professional service contracts related to the design and construction of public projects in 

accordance with procurement laws, rules, and ordinances applicable to such agencies; 

and 

WHEREAS, Section 287.055, Florida Statutes, requires each agency to adopt 

rules or ordinances for the award of design-build contracts; and  

WHEREAS, for purposes of this ordinance words with underlined (underlined) type 

shall constitute additions to the original text and words with strikethrough (strikethrough) 

type shall constitute deletions from the original text. 

NOW, THEREFORE, BE IT ENACTED BY THE CITY COUNCIL OF THE CITY 

OF PORT ORANGE, VOLUSIA COUNTY, FLORIDA: 

SECTION 1:  The City Council of the City of Port Orange hereby amends Chapter 

2, Article VI, Division 2 of the Code of Ordinances to establish a new Section 2-278 to 

read as follows: 

Chapter 2-ADMINISTRATION 
ARTICLE VI. - FINANCE 
DIVISION 2. – PURCHASE AND SALE PROCEDURE  
 
Sec. 2-278. – Professional Services and Consultants’ Competitive Negotiation Act 

The City’s selection process for professional service contracts for professional 

engineering, architectural, landscape architectural, and surveying or mapping services 
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and design build professionals are governed by Florida Statute, Section 287.055, the 

Consultants' Competitive Negotiation Act (CCNA), as amended from time to time.  

SECTION 2.   All ordinances or parts of ordinances in conflict with the provisions 

of this ordinance are hereby repealed to the extent of such conflict. 

SECTION 3.   If any provision of this ordinance or the application thereof to any 

person or circumstance is held invalid, the invalidity shall not affect other provisions or 

applications of the ordinance which can be given effect without the invalid provision or 

application, and to this end the provisions of this ordinance are declared severable. 

SECTION 4.  This ordinance shall become effective immediately upon final 

passage by the City Council. 

 
  
      ______________________________ 
          MAYOR DONALD O. BURNETTE 
 
ATTEST: 
 
_____________________________________ 
Robin L. Fenwick, CMC, City Clerk 
 
Passed on first reading on the                day of 
 
Passed and adopted on second and final reading on the                 day of 
 
 
Reviewed and Approved: ______________________________ 
    Margaret T. Roberts, City Attorney 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (G24) Second Reading - Ordinance No. 2017-14 -Section 2-269 
Performance and payment bonds.

DEPARTMENT: Finance

GOAL: 

RECOMMENDED MOTION: Move to approve Ordinance 2017-14.

SUMMARY: Florida Statutes require bonds for the construction or renovation of public 
facilities, but permit the waiver of a bond when the contract is less than $200,000. The 
proposed change to Section 2-269 will allow the City Manager to waive performance 
and payment bonds when the work to be completed is estimated to be less than 
$100,000. 

Currently, all vendors are required to supply a bond regardless of the project amount, 
impeding small business from bidding on small projects. The proposed ordinance 
amendment will waive the bond for small construction projects and increase small 
business opportunities and overall competition. 

The risk of waiving payment and performance bonds for construction projects less than 
$100,000 is that, in the event a contractor fails to complete the job in its entirety or to 
the City’s satisfaction, a bonding agency is not available to make the City whole again. 
For projects in excess of $25,000 which are competitively bid, this risk is reduced by 
current purchasing procedures which apply to selecting the contractor such as 
comparable projects completed, past performance, references, skills and ability, 
financial information and additional criteria if the vendor is prequalified.  

Also, it should be noted that the decision to waive the bid bond shall be made before a 
solicitation is published and shall be include in the solicitation to vendors.

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Ord. No. 2017-14 Ord. No. 2017-14.pdf
2. FS 255.05 and 180.24 FS 255.05 and 180.24 Bonds.pdf

Robin Fenwick Created/Initiated - 05/02/2017





 

ORDINANCE NO 2017-14 

AN ORDINANCE OF THE CITY OF PORT ORANGE, 

VOLUSIA COUNTY, FLORIDA, AMENDING CHAPTER 2, 

ARTICLE VI, DIVISION 2 SECTION 2-269 REGARDING 

PAYMENT AND PERFORMANCE BONDS; PROVIDING 

FOR CODIFICATION; PROVIDING FOR REPEAL OF 

CONFLICTING ORDINANCES; PROVIDING FOR 

SEVERABILITY; AND PROVIDING AN EFFECTIVE DATE. 

WHEREAS, the City Council recognizes that requiring payment and performance 

bonds, while necessary for certain large projects, may inordinately burden contractors 

performing smaller projects for the city, and limit competition; and  

WHEREAS, pursuant to Section 255.05(1)(d), Florida Statutes, the City Council 

may waive a payment and performance bond when awarding contracts for the 

construction of a public building, for the prosecution and completion of a public work, or 

for repairs upon a public building or public work, when the work to be completed is 

estimated to be $200,000 or less. 

WHEREAS, the City Council desires to encourage the accessibility of government 

contracts to small businesses and to promote competitive bidding for all projects whether 

small or large; and  

WHEREAS, the City Council desires to authorize the city manager to waive the 

payment and performance bond requirement for city projects that are estimated to be 

$100,000 or less, and  

WHEREAS, for purposes of this ordinance words with underlined (underlined) type 

shall constitute additions to the original text and words with strikethrough (strikethrough) 

type shall constitute deletions from the original text. 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY 

OF PORT ORANGE, VOLUSIA COUNTY, FLORIDA:  

SECTION 1. The City Council of the City of Port Orange, Florida hereby amends 

Section 2-269 of the Code of Ordinances to read as follows:  

Sec. 2-269. – Payment and performance bonds. 

(a)  A contractor or vendor may be required to provide a corporate surety bond from a 

surety company authorized to do business in Florida to guarantee the full and faithful 

performance of the contract obligations and the payment of labor and material expended 
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pursuant to the contract whenever and in such amounts as are deemed necessary by the 

city manager.  All such bonds shall be approved as to form by the city attorney. 

(b) The city manager may waive, in whole or in part, the payment and performance bond 

requirements on city projects for the construction of a public building, for the prosecution 

and completion of a public work, or for repairs upon a public building or public work, unless 

otherwise required by law, and when the cost of the work to be completed is estimated to 

be less than or equal to $100,000. 

SECTION 2. The provisions of this Ordinance shall become and be made a part 

of the Code of Ordinances of the City of Port Orange and the Sections of this Ordinance 

may be renumbered or re-lettered to accomplish such intention. The Code codifier is 

granted reasonable authority to codify the provisions of this Ordinance. 

SECTION 3. All ordinances or parts of ordinances in conflict with the provisions of 

this ordinance are hereby repealed to the extent of such conflict. 

SECTION 4. If any provision of this ordinance or the application thereof to any 

person or circumstance is held invalid, the invalidity shall not affect other provisions or 

applications of the ordinance which can be given effect without the invalid provision or 

application, and to this end the provisions of this ordinance are declared severable. 

SECTION 5. This ordinance shall become effective immediately upon final 

passage by the City Council. 

 

      ______________________________ 
      MAYOR DONALD O. BURNETTE 
 
ATTEST: 
 
_____________________________________ 
Robin L. Fenwick, CMC, City Clerk 
 
Passed on first reading on the                day of 
 
Passed and adopted on second and final reading on the                 day of 
 
 
Reviewed and Approved: ______________________________ 
    Margaret T. Roberts, City Attorney 
 

















CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (G25) Second Reading - Ordinance No. 2017-15 - Sec. 2-262 Purchase 
and Sales Procedures

DEPARTMENT: Finance

GOAL: 

RECOMMENDED MOTION: Move to approve Ordinance No. 2017-15.

SUMMARY: The proposed amendment will clean-up the discrepancies of the dollar 
amount thresholds. Additional information is also suggested to incorporate current 
purchasing procedures and provide additional guidance. 

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Ord. No. 2017-15 Ord. No. 2017-15.pdf

Robin Fenwick Created/Initiated - 05/02/2017



 

 

ORDINANCE NO 2017-15 

AN ORDINANCE OF THE CITY OF PORT ORANGE, VOLUSIA 

COUNTY, FLORIDA, AMENDING CHAPTER 2, ARTICLE VI, 

DIVISION 2 SECTION 2-262 REGARDING ADDITIONAL 

REGULATIONS AND PROCEDURES; PROVIDING FOR 

CODIFICATION; PROVIDING FOR REPEAL OF CONFLICTING 

ORDINANCES; PROVIDING FOR SEVERABILITY; AND 

PROVIDING AN EFFECTIVE DATE. 

WHEREAS, for purposes of this ordinance words with underlined (underlined) type 

shall constitute additions to the original text and words with strikethrough (strikethrough) 

type shall constitute deletions from the original text. 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY 

OF PORT ORANGE, VOLUSIA COUNTY, FLORIDA:  

SECTION 1. The City Council of the City of Port Orange, Florida hereby amends 

Section 2-262 of the Code of Ordinances to read as follows:  

Sec. 2-262. – Purchase and sales procedures. 

(a) – (b) [Remain Unchanged] 

(c) Purchases up to and including $2,500.00 are purchased on the open market if the 

quoted price appears fair and reasonable. Items with a purchase price of more than 

$2,500.00 but less than or equal to $5,000.00 shall be made using two verbal quotations. 

Items with a purchase price of more than $5,000.00 but less than or equal to $25,000.00 

shall be made with three quotations confirmed in writing.  

(d) – (f) [Remain Unchanged] 

SECTION 2. The provisions of this Ordinance shall become and be made a part 

of the Code of Ordinances of the City of Port Orange and the Sections of this Ordinance 

may be renumbered or re-lettered to accomplish such intention. The Code codifier is 

granted reasonable authority to codify the provisions of this Ordinance. 

SECTION 3. All ordinances or parts of ordinances in conflict with the provisions of 

this ordinance are hereby repealed to the extent of such conflict. 
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SECTION 4. If any provision of this ordinance or the application thereof to any 

person or circumstance is held invalid, the invalidity shall not affect other provisions or 

applications of the ordinance which can be given effect without the invalid provision or 

application, and to this end the provisions of this ordinance are declared severable. 

SECTION 5. This ordinance shall become effective immediately upon final 

passage by the City Council. 

 

 
  
      ______________________________ 
          MAYOR DONALD O. BURNETTE 
 
ATTEST: 
 
_____________________________________ 
Robin L. Fenwick, CMC, City Clerk 
 
Passed on first reading on the                day of 
 
Passed and adopted on second and final reading on the                 day of 
 
 
Reviewed and Approved: ______________________________ 
    Margaret T. Roberts, City Attorney 

 



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (G26) Second Reading - Ordinance No. 2017-16 - LDC 
Amendments/Chapters 2, 12, 16, 17, and and 18 - Tattoo Establishments, Case No. 17-
25000001

DEPARTMENT: Community Development

GOAL: 

RECOMMENDED MOTION: Move to approve Ordinance 2017-16, amending Chapters 
2, 12, 16, 17, and 18 of the Land Development Code relating to Tattoo Establishments.

SUMMARY: Planning Commission Action:  March 23, 2017 - Recommended Approval

In December 2015, the United States Court of Appeals for the Eleventh Circuit ruled 
that tattooing is a First Amendment-protected act of artistic expression (Buehrle vs City 
of Key West). The Eleventh Circuit recited the standard for regulating protected artistic 
expression as follows: 1) the regulation must be justified without reference to the 
content of the regulated speech (i.e. content neutral); 2) the regulation must be narrowly 
tailored to serve a significant governmental interest; and 3) the regulation must also 
leave open ample alternate channels for communication of the information. The 
Eleventh Circuit found that Key West had not met its burden to demonstrate that it had 
a reasonable basis for believing that its regulation would further its legitimate interests 
of preserving aesthetics and encouraging tourism through pre-enactment evidence 
such as its own findings, evidence gathered by other localities, or evidence described in 
a judicial opinion. 

In October 2016, City Council approved a 9-month moratorium on uses related to tattoo 
parlors in order to provide time to review existing regulations in the Land Development 
Code (LDC) related to tattooing and develop possible amendments if necessary to 
comply with the latest ruling from the Eleventh Circuit. 

Currently, a tattoo parlor is not permitted by right in any of the City’s zoning districts and 
only allowed in the Highway Commercial (HC) and Ridgewood Development (RD) 
zoning districts through approval of a Special Exception reviewed by the Planning 
Commission and approved by the City Council. According to the LDC, a Special 
Exception is a use that would not be appropriate without restriction, but if controlled as 
to number, area, location or relation to the surrounding area, would promote the public 
health, safety, and general welfare. 



The proposed LDC amendment would make tattoo establishments a permitted use in 
the Highway Commercial (HC), Ridgewood Development (RD), Interchange 
Commercial (ICD), and Planned Commercial-Agricultural (PC-A) Workplace zoning 
districts (Exhibit A) and update the regulations related to tattooing to comply with the 
latest ruling by the Eleventh Circuit: 
1. Clearly defining tattoo establishment. The use is not currently defined in the LDC; 
2. Updating the existing definition in the LDC for personal service use to allow the 
application of cosmetic permanent eye makeup and clarify that use is not equivalent to 
tattooing; 
3. Removing tattoo parlor as a Special Exception use in the Highway Commercial (HC) 
and Ridgewood Development (RD) zoning districts; 
4. Removing tattoo parlor as a prohibited use in the Planned Community-Agricultural 
(PC-A) zoning district; 
5. Adding tattoo establishment as a permitted use in the Highway Commercial (HC), 
Interchange Commercial District (ICD), Ridgewood Development (RD) zoning districts; 
6. Adding tattoo establishment to the list of prohibited home occupations; 
7. Adding a parking requirement of 1 space per 200 square feet for a tattoo 
establishment. 

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Staff Report Staff Report - Tattoo Establishments.pdf
2. Ordinance No. 2017-16 Tattoo Ord.pdf

Robin Fenwick Created/Initiated - 05/02/2017



 

 

 
 
  
 
 
 
 
 

 

 

REQUEST: To amend Chapter 2 of the Land Development Code 
(LDC) to add definition for tattoo establishment and 
update the definition for personal service; amend 
Chapter 12 to add a parking requirement for tattoo 
establishment; amend Chapter 16 to add tattoo 
establishment to the list of prohibited home occupations; 
amend Chapter 17 of the LDC to add tattoo 
establishment as a permitted use in the Highway 
Commercial, Ridgewood Development, and Interchange 
Commercial zoning districts, remove tattoo parlor as a 
prohibited use in the Planned Community-Agricultural 
(PC-A) zoning district, and remove  tattoo parlor as a 
Special Exception use in the Highway Commercial and 
Ridgewood Development zoning districts; and amend 
Chapter 18 of the LDC to remove Special Exception 
requirements for a tattoo parlor use.  

  

PLANNING COMMISSION  

RECOMMENDATION:  Approval 

 

 

STAFF RECOMMENDATION:   Approval 
   

STAFF CONTACT:  Tim Burman, Planner Manager (386) 506-5675 
 

CITY COUNCIL DATE:   May 2, 2017 
 
 

BACKGROUND: 

In December 2015, the United States Court of Appeals for the Eleventh Circuit ruled 
that tattooing is a First Amendment-protected act of artistic expression (Buehrle vs City 
of Key West).  The Eleventh Circuit recited the standard for regulating protected artistic 
expression as follows: 1) the regulation must be justified without reference to the 
content of the regulated speech (i.e. content neutral); 2) the regulation must be 
narrowly tailored to serve a significant governmental interest; and 3) the regulation must 
also leave open ample alternate channels for communication of the information. The 
Eleventh Circuit found that Key West had not met its burden to demonstrate that it had 
a reasonable basis for believing that its regulation would further its legitimate interests 
of preserving aesthetics and encouraging tourism through pre-enactment evidence 
such as its own findings, evidence gathered by other localities, or evidence described in 
a judicial opinion. 
 

 

STAFF REPORT 
Case No. 17-25000001 

LDC Amendment/Chapters 2, 12, 16, 17, and 18 – Tattoo 

Establishments 
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Currently, a tattoo parlor is not permitted by right in any of the City’s zoning districts and 
only allowed in the Highway Commercial (HC) and Ridgewood Development (RD) 
zoning districts through approval of a special exception reviewed by the Planning 
Commission and approved by the City Council. According to the LDC, a Special 
Exception is a use that would not be appropriate without restriction, but if controlled as 
to number, area, location or relation to the surrounding area, would promote the public 
health, safety, and general welfare.  
 
In October 2016, a 9-month moratorium was approved on uses related to tattoo parlors 
in order to provide time to review existing regulations in the Land Development Code 
(LDC) related to tattooing and develop possible amendments if necessary to comply 
with the latest ruling from the Eleventh Circuit. 
 
The proposed LDC amendment would make tattoo establishments a permitted use in 
the Highway Commercial (HC), Ridgewood Development (RD), Interchange 
Commercial (ICD), and Planned Commercial-Agricultural (PC-A) Workplace1 zoning 
districts (Exhibit A) and is based on the case law established by the Eleventh Circuit in 
Buehrle vs City of Key West.  According to the Key West case, restricting the location of 
a tattoo establishment through a Special Exception requires evidence to justify that a 
tattoo establishment would cause blight, public safety problems, or harm to the public. 
At this time, Staff has not identified any evidence, study, or judicial decision to support 
controlling the number of tattoo establishments because of concerns that they could 
harm the health, safety, and general welfare of the public.   

In Port Orange, a tattoo establishment is allowed as a Special Exception use in the 
Highway Commercial (HC) and Ridgewood Development (RD) zoning districts (Exhibit 
A). The current Special Exception use criteria in the Land Development Code (LDC) for 
a tattoo establishment limits the location in the RD and HC zoning districts for tattoo 
establishments.  
 

1. The proposed site shall be at least 300 feet from a residential zone measured along 
right-of-way centerlines;  

2. The proposed site shall be at least 1,000 feet from any other such use;  
3. The proposed site shall be at least 300 feet from the nearest house of worship, 

school or child care center; and  
4. Buffering shall be provided based on a land use intensity factor of eight. 

 
The Eleventh Circuit’s opinion originates from the denial of an application for a business 
license for a tattoo establishment in the historic district of Key West.  The City of Key 
West denied the application based on the use being prohibited in that area. Tattoo 
establishments were only permitted in one district in the City as a “conditional use”.  
The history of restriction on the use in Key West came from the belief that these 
establishments are inconsistent with the district’s historic character, and Key West 
feared that, “rash tourists will obtain regrettable tattoos, leading to negative association 
with Key West,” and that therefore, “permitting tattoo establishments will adversely 
affect tourism.”  
 
 
 
  1The PC-A Workplace zoning district allows the same permitted uses as those in the HC and ICD 
zoning districts 
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The Eleventh Circuit’s opinion joined the Ninth Circuit’s 2010 decision in Anderson vs 
City of Hermosa Beach, finding tattooing to be a protected form of artistic expression 
under the First Amendment.  As set forth above, the Eleventh Circuit stated that a city 
ordinance limiting artistic expression is constitutional only if regulation is justified without 
reference to the content of the regulated speech, is narrowly tailored to serve a 
significant governmental interest, and leaves open ample alternative channels for 
communication of the information.   
 
In this case, the Eleventh Circuit found that the City of Key West conducted no 
investigation, made no findings, supplied no evidence, and could point to no study or 
judicial decisions to support its claims of tattoo establishments negatively impacting 
tourism.  The Eleventh Circuit found that the district court erred when it found that the 
City’s ordinance met the reasonable time, place, and manner restriction on artistic 
expressions, and therefore reversed and remanded the lower court’s grant of summary 
judgement.   
 

DISCUSSION: 

According to the American Planning Association’s 2010 Planning Advisory Service 
(PAS) report on Regulating Contentious Commercial Uses, due to the puncturing of 
skin, tattoo parlors and body piercing studios tend to have heavy licensing regulations 
that focus on health and sanitation. These regulations may cover facilities, personnel, 
and operational practices to protect public health.  In Florida, tattoo artists and tattoo 
establishments are regulated by the Florida Department of Health (DOH). The DOH 
requires licensure of tattoo artists and tattoo establishments along with educational 
requirements and standards of practice for conventional and cosmetic tattoo artists, and 
operational requirements for tattoo establishments. Prior to issuance or renewal of a 
City Business Tax to operate a tattoo establishment in Port Orange, an active license 
for the tattoo artist(s) and tattoo establishment from the Florida Department of Health is 
required. Notable provisions of state law include: 
 

1. Minors are prohibited from receiving tattoos except 16 or 17-year old with parental 
consent and accompaniment; 

2. Both tattoo artists and tattoo establishments must be licensed; 
3. As part of licensure, a tattoo establishment must demonstrate that it complies with all 

applicable zoning codes; 
4. A person may not tattoo the body of any human being in the state except at a properly 

licensed establishment; and 
5. There are minimum education and training requirements for tattoo artists which include 

the study of blood-borne pathogens. 

 
Currently there are two tattoo establishments with active business licenses operating in 
Port Orange.  According to the Police Department, since January 2014 there have not 
been any calls concerning the two locations where general welfare of the public was in 
harm. 
 

1. Hold Fast Tattoo & Body Piercing, located at 5153 S. Ridgewood Ave. 
2. Chris Hawkins Creations, located at 5521 S. Ridgewood Ave., Unit #5 
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The development or redevelopment of a building/site for a tattoo establishment would 
be required to comply with all site development requirements listed in the LDC and 
Code of Ordinances, such as landscape buffers, screen wall, stormwater, water, sewer, 
and reclaim lines, parking, appearance of the building, signage, noise ordinance, and 
other site requirements, and are finalized with a site plan or building permit. 
 
The City of Daytona Beach is also currently in the process of amending their LDC to 
comply with the Eleventh Circuit’s ruling to expand the zoning districts where a tattoo 
establishment is a use permitted by right. Daytona Beach allows tattoo establishments 
in the Heavy Industrial (M-5) zoning district and has proposed to add it as a permitted 
use in the Business Automotive (BA) zoning district.   
 

Proposed Amendments: 

The proposed LDC amendment would make tattoo establishments a permitted use in 
the Highway Commercial (HC), Ridgewood Development (RD), Interchange 
Commercial (ICD), and Planned Commercial-Agricultural (PC-A) Workplace zoning 
districts (Exhibit A) and update the regulations related to tattooing to comply with the 
latest ruling by the Eleventh Circuit:  

1. Clearly defining tattoo establishment.  The use is not currently defined in the 
LDC;  

2. Updating the existing definition in the LDC for personal service use to allow the 
application of cosmetic permanent eye makeup and clarify that use is not 
equivalent to tattooing; 

3. Removing tattoo parlor as a Special Exception use in the Highway Commercial 
(HC) and Ridgewood Development (RD) zoning districts; 

4. Removing tattoo parlor as a prohibited use in the Planned Community-
Agricultural (PC-A) zoning district; 

5. Adding tattoo establishment as a permitted use in the Highway Commercial 
(HC), Interchange Commercial District (ICD), Ridgewood Development (RD)  
zoning districts (Exhibit B and C); 

6. Adding tattoo establishment to the list of prohibited home occupations;  
7. Adding parking requirement of 1 space per 200 square feet for a tattoo 

establishment. 
 

Proposed Definitions 
 
Tattoo Establishment.  An establishment whose principle business activity, either in 
terms of operation or as held out to the public, is the practice of placing of designs, 
letters, figures, symbols, or other marks upon or under the skin of any person, using 
ink or other substances that result in the permanent coloration or alteration of the 
skin by means of the use of needles or other instruments designed to contact or 
puncture the skin.  This use does not include tattooing by licensed medical 
professional exclusively for medical or dental purposes, or the application of 
cosmetic permanent eye makeup as an accessory use of a personal services 
establishment. 

 
Personal service. An establishment which provides for the care of a person or a 
person's apparel, and may include, but not be limited to, beauty/barber shop, nail 
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salon, tanning salon, application of cosmetic permanent eye makeup, laundry, dry 
cleaning (retail store), garment service, and shoe repair. This term shall not include 
pain management clinic or tattoo establishment. 

 

RECOMMENDATION: 
Approval of the amendments to Chapter 2, 12, 16, 17, and 18 of the Land Development 
Code regarding to uses related to tattoo establishments, is based on the case law 
established in the December 2015 decision of the U.S. Court of Appeals for the 
Eleventh Circuit in the Key West case. 
 

ATTACHMENTS: 
Exhibit A – Overview Map of the areas zoned HC, ICD, RD, and PC-A  
Exhibit B – Location Map of the areas zoned HC and ICD  
Exhibit C – Location Map of the areas zoned PC-A and RD  
 
 

 
 



 
ORDINANCE NO. 2017-16 

 
AN ORDINANCE OF THE CITY OF PORT ORANGE, 
VOLUSIA COUNTY, FLORIDA, AMENDING THE 
FOLLOWING SECTIONS OF THE LAND 
DEVELOPMENT CODE: CHAPTER 2, SECTION 2, 
TO ADD A DEFINITION FOR “TATTOO 
ESTABLISHMENT” AND AMEND THE DEFINITION 
OF “PERSONAL SERVICE”; CHAPTER 12, 
SECTION 4, TO ESTABLISH PARKING 
REQUIREMENT FOR TATTOO ESTABLISHMENTS; 
CHAPTER 16, SECTION 2, TO PROHIBIT TATTOO 
ESTABLISHMENTS AS A HOME OCCUPATION; 
CHAPTER 17, SECTION 22, 22.5, AND 25, ADDING 
TATTOO ESTABLISHMENTS AS A PERMITTED 
USE IN THE HIGHWAY COMMERCIAL (HC), 
INTERCHANGE COMMERCIAL DEVELOPMENT 
(ICD), AND RIDGEWOOD DEVELOPMENT (RD) 
ZONING DISTRICTS, AND REMOVING TATTOO 
ESTABLISHMENTS AS A SPECIAL EXCEPTION 
USE IN THE RIDGEWOOD DEVELOPMENT (RD) 
AND HIGHWAY COMMERCIAL (HC) ZONING 
DISTRICTS; CHAPTER 17, SECTION 29, 
REMOVING TATTOO ESTABLISHMENTS AS A 
PROHIBITED USE IN THE PLANNED COMMUNITY-
AGRICULTURAL (PC-A) ZONING DISTRICT; AND 
CHAPTER 18, SECTION 3, REMOVING THE 
SPECIAL REQUIREMENTS FOR TATTOO 
ESTABLISHMENTS AS A SPECIAL EXCEPTION; 
PROVIDING FOR REPEAL OF CONFLICTING 
ORDINANCES; PROVIDING FOR CODIFICATION; 
PROVIDING FOR SEVERABILITY; AND PROVIDING 
AN EFFECTIVE DATE. 

WHEREAS, the United States Court of Appeals for the 11th Circuit has 

recently ruled that tattooing is an artistic expression that is protected by the First 

Amendment; and 

WHEREAS, the City Council desires to amend its Land Development 

Code to ensure consistency and enforceability of its tattooing regulations under 

the newly established case law; and 
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WHEREAS, the City Council recognizes the Florida Department of 

Health’s licensing and regulations applicable to tattooing professionals and 

establishments imposed to ensure that tattoos are applied in a clean and sterile 

environment; and 

WHEREAS, for purposes of this ordinance words with underlined 

(underlined) type shall constitute additions to the original text and words with 

strikethrough (strikethrough) type shall constitute deletions from the original text. 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF PORT ORANGE, VOLUSIA COUNTY, FLORIDA: 

SECTION 1. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 2, Section 2, of the City of Port Orange Land Development 

Code to add a definition for “Tattoo Establishment” and amend the definition for 

“Personal Service” as follows: 

Section 2: - Definitions. 

Tattoo establishment. An establishment whose principle business activity, 

either in terms of operation or as held out to the public, is the practice of placing 

of designs, letters, figures, symbols, or other marks upon or under the skin of any 

person, using ink or other substances that result in the permanent coloration or 

alteration of the skin by means of the use of needles or other instruments 

designed to contact or puncture the skin. This use does not include tattooing by 

licensed medical professional exclusively for medical or dental purposes, or the 

application of cosmetic permanent eye makeup as an accessory use of a 

personal services establishment. 

Personal service. An establishment which provides for the care of a 

person or a person's apparel, and may include, but not be limited to, 

beauty/barber shop, nail salon, tanning salon, application of cosmetic permanent 

eye makeup, laundry, dry cleaning (retail store), garment service, and shoe 

repair. This term shall not include pain management clinic or tattoo 

establishment. 
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SECTION 2. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 12, Section 4 of the City of Port Orange Land Development 

Code to read as follows: 

Section 4: - Parking. 

 

(a)  [Remains Unchanged] 

 

(b)  Required off-street parking spaces. 

 

 (1) – (5)  [Remain Unchanged] 

 

 (6)  Matrix. 

 

Use  
Minimum Off-Street 

Parking Requirement  

Ratio of 

Full Size/ 

Compact 

Spaces  

Required 

Bicycle 

Spaces  

RESIDENTIAL [Remains Unchanged] 

COMMERCIAL  

  Uses located in 

shopping centers 

(a)  

1 space/250 square feet  75/25  

.10 per 

required 

parking 

space  

  Auto wash 

(attendant service)  

1 space/wash lane, plus 2 

spaces for fuel operation  
75/25  0  

  Bank  1 space/200 square feet  75/25  

.10 per 

required 

parking 

space  



(ORD. NO. 2017-16) 

4 
 

  Convenience 

store with or without 

fuel operations  

1 space/200 square feet  75/25  6  

  Fleet-based 

services  

1.5 spaces/ fleet vehicle, plus 

the required parking for square 

footage devoted to other uses  

100/0  0  

  Hotel, motel and 

bed and breakfast 

inn  

1 space/bedroom, plus .10 per 

required space for employees  
75/25  0  

  Motor 

vehicle/boat sales  

1 space/1,000 square feet inside 

showroom area, plus 1 

space/3,000 square feet outdoor 

sales area  

75/25  0  

  Motor vehicle 

repair facility  

1 space/service bay, plus 2 

spaces for fuel operation  
75/25  0  

  Motor vehicle 

service center:     

  Quick oil change  2 spaces/service bay  75/25  0  

  Motor vehicle 

service station  

3 spaces/service bay, plus 2 

spaces for fuel operation  
75/25  0  

  Motor vehicle and 

boat storage facility  

1 space/10 stalls, plus 1 

space/employee at largest shift 

and 2 spaces if resident 

manager living quarters are 

provided  

75/25  0  

  Personal services  1 space/150 square feet  75/25  

.10 per 

required 

parking 

space  
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  Restaurants:  
   

  Type A  
1 space/3 seats, plus 1 

space/each 2 employees  
75/25  

.10 per 

required 

parking 

space  

  Type B  

1 space/3 seats, plus 1 

space/each 2 employees, plus 

required stacking  

75/25  

.25 per 

required 

parking 

space  

Tattoo 

Establishment 

1 space/200 square feet 75/25 .10 per 

required 

parking 

space 

 

(c) – (d)  [Remain Unchanged] 

 

SECTION 3. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 16, Section 2 of the City of Port Orange Land Development 

Code to read as follows: 

Section 2: - Home occupations. 

 

(a) – (b)  [Remains Unchanged] 

 

(c)   Prohibited home occupations. 

 

(1) – (13)   [Remain Unchanged] 

 

(14)  Tattoo establishment. 

 

(1415) Any use not specifically permitted by chapter 16, section 2(b) 

above. 
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SECTION 4. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 17, Section 22 of the City of Port Orange Land Development 

Code to read as follows: 

Section 22: - Highway commercial (HC) district. 

(a) Purpose and intent. The highway commercial (HC) district is intended to 

provide for highway oriented businesses, regional scale facilities, and 

those retail uses that are undesirable in close proximity to residential 

areas. 

(b) Permitted uses. 

 (1) – (34)  [Remain Unchanged] 

 (35) Tattoo establishment. 

 (3536) Theaters. 

 (3637) Truck/trailer/automobile rental. 

(bb)   [Remains Unchanged] 

(c) Special exception uses (chapter 18, section 3). 

(1) Adult entertainment (subsection 1).  

(2) Guyed and lattice communication towers. (subsection 25). 

(3) Mini-warehouses (subsection 10).  

(4) Motor vehicle repair facilities (subsection 13).  

(5) Tattoo parlors (subsection 20).  

(d)   [Remains Unchanged] 
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SECTION 5. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 17, Section 22.5 of the City of Port Orange Land Development 

Code to read as follows: 

Section 22.5: - Interchange commercial development (ICD) district. 

(a) Purpose and intent. The interchange commercial development (ICD) 

district is intended to provide for a variety of land uses designed to meet 

the commercial needs of the local community, traveling motorist, and 

businesses within the adjoining commercial/industrial areas. The district is 

designed to meet the following objectives:  

(1) Provide for land uses generally situated at interstate interchanges;  

(2) Provide for land uses necessary for the development of sub-

regional commercial nodes which serve both Port Orange and 

surrounding communities;  

(3) Provide for land uses necessary to accommodate the neighborhood 

and community commercial needs of the nearby residential 

neighborhoods;  

(4) Provide for the establishment of employment centers which offer 

professional, technical and skilled opportunities in addition to 

service-related positions;  

(5) Provide for flexibility to accommodate mixed-use development; and  

(6) Provide for innovative site and building design.  

(b)  Permitted uses. 

 (1) – (22)  [Remain Unchanged] 

 (23) Tattoo establishment. 

 (2324) Theaters. 

 (2425) Veterinary clinics. 
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(bb) – (d)   [Remain Unchanged] 

SECTION 6. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 17, Section 25 of the City of Port Orange Land Development 

Code to read as follows: 

Section 25: - Ridgewood development (RD) district. 

(a) Purpose and intent. The Ridgewood Development District is designed to 

encourage the development and redevelopment, modernization, and 

beautification of the Ridgewood Avenue corridor, while maintaining its 

traffic capacity, and protecting the integrity of adjoining residential areas. It 

is intended to accommodate a mixture of office, commercial, 

warehouse/storage, and limited industrial uses based on a strategy for the 

corridor.  

 (1) – (37)   [Remain Unchanged] 

 (38) Tattoo establishment. 

 (3839) Taxidermy. 

 (3940) Theaters. 

 (4041) Veterinary clinics. 

 (4142) Wholesalers and distributors. 

 (4243) Xerographic and offset printing. 

(bb)  [Remains Unchanged] 

(c) Special exception uses (chapter 18, section 3).  

 (1) – (10)  [Remains Unchanged] 

 (11) Tattoo parlors (subsection 20). 

(d) – (h)  [Remain Unchanged] 
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SECTION 7. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 17, Section 29 of the City of Port Orange Land Development 

Code to read as follows: 

Section 29 Planned community—Agricultural (PC-A) district. 

 

The following regulations are specifically intended to provide the zoning 

and development framework for the planned community-agricultural (PC-A) 

zoning district. This area is identified on the city's future land use map as planned 

community No. 1. The PC-A zoning district meets the locational criteria identified 

in section 28(b) above as well as in the future land use element of the city's 

comprehensive plan. The approved macro CDP for the PC-A zoning district is 

shown on Figure 17:1.  

The entire PC-A zoning district is currently in agricultural use, and said 

agricultural use shall be allowed to continue as provided herein on an interim 

basis. The agricultural uses and restrictions are set forth in section 29(f) of this 

chapter. 

(a) – (d)   [Remain Unchanged] 

(e)    Workplace district. 

(1)    Purposes and intent. The primary use of this district shall be for 

commercial and industrial purposes; however, some multifamily 

residential uses may be permitted nearby employment centers and 

commercial development that serves the general and specialized 

shopping needs and services of the residents, pursuant to the 

conditions provided by subsection 2(c) below. Although 

development in this district is expected to provide a regional 

employment base and cater to the local and regional market, there 

shall also be a link between the various uses within the district and 

other districts, especially the west town center district and the 

community district, and the adjacent regional commercial node. 

(2)    Permitted uses. The macro CDP recognizes two primary categories 

of uses in the workplace district: commercial and office/industrial; 

however, multifamily residential may be incorporated into the 

workplace district as detailed in subsection (c) below.  

(a)    Commercial.  
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 (1) – (3)  [Remain Unchanged] 

(4) Prohibited uses. Adult entertainment uses and tattoo 

parlors shall be prohibited. 

SECTION 8. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 18, Section 3 of the City of Port Orange Land Development 

Code to read as follows: 

Section 3: - Special requirements for special exception uses. 

 

(a) In general. For those special exception uses listed below, the following 

special requirements shall apply in addition to those described in section 

2(d) above.  

(b) Special requirements.  

 (1) – (19)  [Remain Unchanged] 

  (20) Tattoo parlors (HC, RD).  Reserved. 

(a) The proposed site shall be at least 300 feet from a 

residential zone measured along right-of-way centerlines.  

(b) The proposed site shall be at least 1,000 feet from any other 

such use.  

(c) The proposed site shall be at least 300 feet from the nearest 

house of worship, school or child care center.  

(d) Buffering shall be provided based on a land use intensity 

factor of eight.  

 (20.5) – (25)   [Remain Unchanged]  

 
SECTION 9.  All ordinances or parts of ordinances in conflict with the 

provisions of this ordinance are hereby repealed to the extent of such conflict. 
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SECTION 10.  The provisions of this Ordinance shall become and be 

made a part of the Land Development Code of the City of Port Orange and the 

Sections of this Ordinance may be renumbered or relettered to accomplish such 

intention. The Code codifier is granted liberal authority to codify the provisions of 

this Ordinance... 

SECTION 11. If any provision of this ordinance or the application thereof 

to any person or circumstance is held invalid, the invalidity shall not affect other 

provisions or applications of the ordinance which can be given effect without the 

invalid provision or application, and to this end the provisions of this ordinance 

are declared severable. 

SECTION 12. This ordinance shall become effective immediately upon 

final passage by the City Council. 

 

 
________________________________ 

            MAYOR DONALD O. BURNETTE 
ATTEST: 
 
_______________________________ 
Robin L. Fenwick, CMC, City Clerk 
 
Passed on first reading on the      day of ________ 
 
Passed and adopted on second and final reading on the      day of ___________ 
 
 
Reviewed and Approved: ___________________________________ 
    Matthew J. Jones, Deputy City Attorney 



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (G27) Second Reading - Ordinance No. 2017-17 - LDC 
Amendments/Chapters 12, 17, and 18 - Adult Entertainment Establishments, Case No. 
17-25000002

DEPARTMENT: Community Development

GOAL: N/A

RECOMMENDED MOTION: Move to approve Ordinance 2017-17, amending Chapters 
12, 17, and 18 of the Land Development Code relating to Adult Entertainment 
Establishments.

SUMMARY: Planning Commission Action:  March 23, 2017 - Recommended Approval

In June 2016, a 12-month moratorium was approved for adult entertainment 
establishment uses in order to provide time to review existing regulations in the LDC 
related to adult entertainment establishments and, if necessary, to develop 
amendments to maintain reasonable and uniform regulations that protect the health, 
safety and general welfare of the residents of Port Orange. The Land Development 
Code (LDC) defines adult entertainment establishment as an adult theater, adult 
bookstore or adult performance establishment, operated for commercial or pecuniary 
gain. 

The federal courts, including the United States Supreme Court, have determined that 
adult entertainment establishments are engaged in conduct that is protected under the 
First Amendment to the Constitution of the United States, and that local governments 
cannot adopt regulations that prohibit protected activity. As providers of protected First 
Amendment activity, the courts have uniformly ruled that these types of adult 
entertainment establishments cannot be prohibited, but the use can be regulated. 
Regulations may include restrictions regarding where and how adult entertainment 
establishments may operate, but the designated sites must be reasonable in number 
and location to allow adult entertainment establishments to operate and engage in 
protected activities. 

In Port Orange, adult entertainment establishments are not permitted by right in any of 
the City’s zoning districts and are currently allowed as a Special Exception use in the 
Highway Commercial (HC) zoning district, or subject to City Council approval of a 
Master Development Agreement in a Planned Commercial Development (PCD) zoning 
district. 



When the Special Exception use criteria in the LDC for adult entertainment 
establishments is applied to all the lots currently zoned HC, there are no lots in the HC 
zoning district available to operate an adult entertainment establishment. Therefore, the 
current requirements in the LDC may prohibit the use from operating within the City. 
When the adult entertainment establishments ordinance was updated in 1996, there 
were eligible areas in the City zoned HC, but over the last 20 years, a majority of these 
areas have been rezoned to Planned Commercial Development (PCD). The proposed 
LDC amendment updates the zoning districts where the use would be allowed as a 
Special Exception, and maintains the existing Special Exception criteria currently in the 
LDC for this use. 

The proposed ordinance is content neutral under the Renton standard established by 
the United States Supreme Court in the County of Renton v. Playtime Theaters, Inc., 
because it is designed to further the City’s purposes and goals in limiting and 
preventing the secondary effects associated with adult entertainment establishment. 
These adverse secondary effects include: urban blight; increased crime; decreased 
property values; reduced retail trade; prostitution; and illegal drug transactions. 

The proposed amendments are intended to update the regulations in the LDC related to 
adult entertainment establishments to comply with the First Amendment rights that the 
courts have uniformly ruled cannot be prohibited: 
a. Remove all references to adult entertainment establishment as a Special Exception 
use in the HC zoning district and all associated requirements; 
b. Add adult entertainment establishment as a Special Exception use in the Commercial 
Industrial (CI) zoning district; 
c. Add the Special Exception criteria currently in the LDC for this use and update the 
requirement for measuring the Special Exception separation distance between an adult 
entertainment use and a preexisting adult entertainment use, preexisting house of 
worship, school, park, child care center, or establishment dealing in alcoholic 
beverages; and 
d. Add parking requirements for adult entertainment establishment use.

Staff report is attached for more information. 

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Ordinance No. 

2017-17
.pdf

2. Staff Report Staff Report - Adult Entertainment Establishments.pdf

Robin Fenwick Created/Initiated - 05/02/2017



 
ORDINANCE NO. 2017-17 

 
AN ORDINANCE OF THE CITY OF PORT ORANGE, 
VOLUSIA COUNTY, FLORIDA, AMENDING THE 
FOLLOWING SECTIONS OF THE LAND 
DEVELOPMENT CODE: CHAPTER 12, SECTION 4, 
TO ADD “ADULT THEATER OR ADULT 
PERFORMANCE” PARKING REQUIREMENT; 
CHAPTER 17, SECTION 22, TO REMOVE ADULT 
ENTERTAINMENT FROM THE LIST OF SPECIAL 
EXCEPTION USES IN THE HIGHWAY 
COMMERCIAL (HC) ZONING DISTRICT; CHAPTER 
17, SECTION 23, ADDING ADULT 
ENTERTAINMENT AS A SPECIAL EXCEPTION USE 
IN THE COMMERCIAL INDUSTRIAL (CI) ZONING 
DISTRICT; AND CHAPTER 18, SECTION 23, TO 
SPECIFY MEASUREMENT OF SEPARATION 
REQUIREMENTS; PROVIDING FOR REPEAL OF 
CONFLICTING ORDINANCES; PROVIDING FOR 
CODIFICATION; PROVIDING FOR SEVERABILITY; 
AND PROVIDING AN EFFECTIVE DATE. 
 

WHEREAS, the City Council finds it necessary to make the following 

amendments to ensure the continued enforceability of its adult entertainment 

regulations; and 

WHEREAS, for purposes of this ordinance words with underlined 

(underlined) type shall constitute additions to the original text and words with 

strikethrough (strikethrough) type shall constitute deletions from the original text. 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF PORT ORANGE, VOLUSIA COUNTY, FLORIDA: 

SECTION 1. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 12, Section 4, of the City of Port Orange Land Development 

Code to read as follows: 
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Chapter 12 - ROADS AND VEHICULAR USE AREAS 
 
Section 4: - Parking. 
 
(a)  [Remains Unchanged] 
 
(b)  Required off-street parking spaces. 
 
 (1) – (5)  [Remain Unchanged] 
 
 (6)  Matrix. 
 

Use  
Minimum Off-Street 

Parking Requirement  

Ratio of 

Full Size/ 

Compact 

Spaces  

Required 

Bicycle 

Spaces  

RESIDENTIAL [Remains Unchanged] 

COMMERCIAL [Remains Unchanged] 

RETAIL  

  Furniture and 
appliance  

1 space/500 square feet  75/25  

.05 per 
required 
parking 
space  

  General  1 space/200 square feet  75/25  

.10 per 
required 
parking 
space  

  Grocery and 
drug  

1 space/200 square feet  75/25  

.10 per 
required 
parking 
space  

  Home 
building 
supplies  

1 space/250 square feet of gross floor 
area for retail sales, plus 1 space/1,000 

square feet of area devoted to bulk 
storage of building and landscape 

materials  

75/25  0  

  Medical 1 space/200 square feet  75/25  .05 per 
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marijuana 
dispensary  

required 
parking 
space  

  Nurseries 
and garden 

supplies  

1 space/250 square feet of gross floor 
area for retail sales, plus 1 space/1,000 

square feet of area devoted to bulk 
storage of building and landscape 

materials  

75/25  0  

  Video rentals  1 space/250 square feet  75/25  

.25 per 
required 
parking 
space  

NOTES:  

 (a)  Required parking in shopping centers shall be 1 space/250 square feet of 
area, excluding adult entrainment uses, movie theaters, grocery stores, drug 

stores, convenience stores and health/exercise clubs. The required parking for 
these uses within shopping centers shall be as stated for each use herein.  

 

OFFICE [Remains Unchanged] 

INSTITUTIONAL [Remains Unchanged] 

EDUCATIONAL [Remains Unchanged] 

INDUSTRIAL [Remains Unchanged] 

ENTERTAINMENT AND RECREATION 

  Bars, lounges and 
nightclubs  

1 space/3 seats, plus 1 
space/employee on largest 

shift  
75/25  0  

 
 

Adult theater or Adult 
performance (See adult 

entertainment 
establishment definition) 

 

1 space /180 square-feet, 
plus 1 space/employee on 

largest shift. 
75/25 0 

  Bowling alleys and 
pool halls  

4 spaces/alley, plus 2 
spaces/pool table, plus 

required parking for other 
uses on the site  

75/25  

.20 per 
required 
parking 
space  

  Commercial stables  
1 space/5 horses boarded 

on-site  
75/25  0  

  Golf:  
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  Driving range  
1 space/tee, plus required 
parking for any other uses 

on the site  
75/25  0  

  Miniature  
3 spaces/hole, plus required 
parking for any other uses 

on the site  
75/25  

.10 per 
required 
parking 
space  

  Regulation course  
6 spaces/hole, plus required 
parking for nay other uses 

on the site  
75/25  0  

  Health/exercise clubs  

1 space/100 square feet of 
public floor area (swimming 
pool will be counted as floor 

area)  

75/25  

.20 per 
required 
parking 
space  

  Marinas:  

  Commercial  

To be determined based on 
traffic impact analysis, plus 
required parking for other 

uses on site  

75/25  0  

  Recreational  

1 space/boat slip plus 10 
boat trailer spaces/boat 

ramp, plus required parking 
for other uses on the site  

75/25  0  

  Movie theaters  
1 space/3 seats, plus 5 
spaces for employees  

75/25  

.10 per 
required 
parking 
space  

  Skating rinks  
1 space/100 square feet of 

public floor area  
75/25  

.20 per 
required 
parking 
space  

  Tennis, handball and 
racquetball facilities  

3 spaces/court, plus 
required parking for other 

uses on the site  
75/25  

.20 per 
required 
parking 
space  

  Video arcades, 
gamerooms  

1 space/200 square feet  75/25  

.20 per 
required 
parking 
space  

 

(c) – (d)  [Remain Unchanged] 
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SECTION 2. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 17, Section 22 of the City of Port Orange Land Development 

Code to read as follows: 

Chapter 17 - ZONING DISTRICT REGULATIONS 

 

Section 22: - Highway commercial (HC) district. 

 

(a) – (bb)   [Remain Unchanged] 

 

(c)   Special exception uses (chapter 18, section 3). 

 

(1)  Adult entertainment (subsection 1). 

 

[renumber remaining special exception uses] 

 

SECTION 3. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 17, Section 23 of the City of Port Orange Land Development 

Code to read as follows: 

Chapter 17 - ZONING DISTRICT REGULATIONS 

 

Section 23: - Community industrial (CI) district. 

(a) – (c)   [Remain unchanged] 

(d)    Special exception uses (chapter 18, section 3). 

 (1)  Adult entertainment (subsection 1) 

[renumber remaining special exception uses] 

SECTION 4. The City Council of the City of Port Orange, Florida, hereby 

amends Chapter 18, Section 3 of the City of Port Orange Land Development 

Code to read as follows: 
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Chapter 18 - CONDITIONAL USES, SPECIAL EXCEPTIONS AND 

PERMITTED USES WITH SPECIAL DEVELOPMENT REQUIREMENTS 

Section 3: - Special Requirement for special exception uses. 

(a) In general. For those special exception uses listed below, the following 

special requirements shall apply in addition to those described in section 

2(d) above.  

(b)  Special requirements. 

(1)  Adult entertainment (HC CI).  The following special requirements are 
based on the findings of facts and intended to accomplish for the 
purpose set forth in Section 1 of Ordinance No. 1997-26. 

 
(a) The proposed site shall be at least 500 feet from any 

residentially-zoned property, including planned unit 
developments. 

 
(b) The proposed site shall be at least 1,000 feet from any 

preexisting adult entertainment use.  
 

(c) The proposed site shall be at least 1,000 feet from any 
preexisting house of worship, school, park or child care center.  

 
(d) The proposed site shall be at least 300 feet from any 

preexisting establishment dealing in alcoholic beverages, as 
defined in Ordinance No. 1997-26, for on-premises 
consumption.  

 
(e) For the purposes of measuring separation distances, the 

measurement shall be taken from the nearest property line with 
a proposed adult entertainment establishment use to the 
nearest property line of the parcel from which a separation 
requirement is provided. 

 
(e f) Buffering shall be provided based on a land use intensity factor 

of nine.  

  SECTION 5.  All ordinances or parts of ordinances in conflict with the 

provisions of this ordinance are hereby repealed to the extent of such conflict. 
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 SECTION 6.  The provisions of this Ordinance shall become and be made 

a part of the Land Development Code of the City of Port Orange and the 

Sections of this Ordinance may be renumbered or relettered to accomplish such 

intention. The Code codifier is granted liberal authority to codify the provisions of 

this Ordinance.. 

SECTION 7. If any provision of this ordinance or the application thereof to 

any person or circumstance is held invalid, the invalidity shall not affect other 

provisions or applications of the ordinance which can be given effect without the 

invalid provision or application, and to this end the provisions of this ordinance 

are declared severable. 

SECTION 8. This ordinance shall become effective immediately upon final 

passage by the City Council. 

 

________________________________ 
            MAYOR DONALD O. BURNETTE 
ATTEST: 
 
_______________________________ 
Robin L. Fenwick, CMC, City Clerk 
 
Passed on first reading on the      day of ________ 
 
Passed and adopted on second and final reading on the      day of ___________ 
 
 
Reviewed and Approved: ___________________________________ 
    Matthew J. Jones, Deputy City Attorney 



 
 
  
 
 
 
 
 

 

 

REQUEST: To amend Chapter 12 of the Land Development Code (LDC) 
to add parking requirement for adult entertainment 
establishment use; amend Chapter 17 of the LDC to remove 
adult entertainment establishment as a Special Exception use 
in the Highway Commercial (HC) zoning district and add adult 
entertainment establishment as a Special Exception use in the 
Commercial Industrial (CI) zoning district; and amend Chapter 
18 to remove the adult entertainment establishment Special 
Exception criteria for the Highway Commercial (HC) zoning 
district and add the adult entertainment establishment Special 
Exception requirements for the Commercial Industrial (CI) 
zoning district and update the requirement for measuring the 
Special Exception separation distance between an adult 
entertainment use  and a residentially-zoned property or 
parcel with a preexisting adult entertainment use, preexisting 
house of worship, school, park, child care center, or 
establishment dealing in alcoholic beverages. 

  

PLANNING COMMISSION  

RECOMMENDATION:    Approval 
 

STAFF RECOMMENDATION:     Approval 
   

STAFF CONTACT:   Tim Burman, Planner Manager (386) 506-5675 
 

CITY COUNCIL DATE:   May 2, 2017 
   
 

BACKGROUND: 
In June 2016, a 12-month moratorium was approved for adult entertainment establishment uses 
in order to provide time to review existing regulations in the LDC related to adult entertainment 
establishments and if necessary to develop amendments to maintain reasonable and uniform 
regulations that protect the health, safety and general welfare of the residents of Port Orange. 
The Land Development Code (LDC) defines adult entertainment establishment as an adult 
theater, adult bookstore or adult performance establishment, operated for commercial or 
pecuniary gain. 
 
The federal courts, including the United States Supreme Court, have determined that adult 
entertainment establishments are engaged in conduct that is protected under the First 
Amendment to the Constitution of the United States, and that local governments cannot adopt 
regulations that prohibit protected activity. As providers of protected First Amendment activity, 
the courts have uniformly ruled that these types of adult entertainment establishments cannot 
be prohibited but the use can be regulated. Regulations may include restrictions regarding 
where and how adult entertainment establishments may operate, but the designated sites must 
be reasonable in number and location to allow adult entertainment establishments to operate 
and engage in protected activities. 

 

STAFF REPORT 
Case No. 17-25000002 

LDC Amendment/Chapters 12, 17 and 18 – Adult 

Entertainment Establishments 
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In Port Orange, adult entertainment establishments are not permitted by right in any of the 
City’s zoning districts and are currently allowed as a Special Exception use in the Highway 
Commercial (HC) zoning district (Figure 1) or subject to City Council approval of a Master 
Development Agreement in a Planned Commercial Development (PCD) zoning district.  

 
Figure 1. Sites zoned Highway Commercial (HC) and surrounding residential zoning districts 

 
 
According to the LDC, a Special Exception is a use that would not be appropriate without 
restriction, but if controlled as to number, area, location or relation to the surrounding area, 
would promote the public health, safety, and general welfare. All requests for Special Exception 
uses must be reviewed by the Planning Commission and approved by the City Council. Below 
are the existing Special Exception criteria currently in the LDC for this use: 
 

1. The proposed site shall be at least 500 feet from any residentially-zoned property, 
including planned unit developments.  

2. The proposed site shall be at least 1,000 feet from any preexisting adult 
entertainment use.  

3. The proposed site shall be at least 1,000 feet from any preexisting house of 
worship, school, park or child care center.  

4. The proposed site shall be at least 300 feet from any preexisting establishment 
dealing in alcoholic beverages, as defined in the Code or Ordinances, for on-
premises consumption.  

5. Buffering shall be provided based on a land use intensity factor of nine.  
 

When the Special Exception use criteria in the LDC for adult entertainment establishments is 
applied to all the lots currently zoned HC there are no lots in the HC zoning district available to 
operate an adult entertainment establishment (Figure 1). Therefore, the current requirements in 
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the LDC may prohibit the use from operating within the City.  When the adult entertainment 

establishments ordinance was updated in 1996 there were areas in the City zoned HC, but 
over the last 20 years a majority of these areas have been rezoned to Planned 
Commercial Development (PCD). The proposed LDC amendment updates the zoning districts 
where the use would be allowed as a Special Exception and maintains the existing Special 
Exception criteria currently in the LDC for this use.   
 

In addition to receiving approval of a Special Exception from Council, the development or 
redevelopment of a building/site for an adult entertainment establishment would be required to 
comply with all site development requirements listed in the LDC and Code of Ordinances, such 
as landscape buffers, screen wall, stormwater, water, sewer, and reclaim lines, parking, 
appearance of the building, signage, noise ordinance, and other site requirements, and are 
finalized with a site plan or building permit. 
 

The proposed ordinance is content neutral under the Renton standard established by the 
United States Supreme Court in the County of Renton v. Playtime Theaters, Inc., because it is 
designed to further the City’s purposes and goals in limiting and preventing the secondary 
effects associated with adult entertainment establishment. These adverse secondary effects 
include: urban blight; increased crime; decreased property values; reduced retail trade; 
prostitution; and illegal drug transactions.  
 

PROPOSED AMENDMENT 
The proposed amendments are intended to update the regulations in the LDC related to adult 
entertainment establishments to comply with the First Amendment rights that the courts have 
uniformly ruled cannot be prohibited: 

a. Remove all references to adult entertainment establishment as a Special Exception use 
in the HC zoning district and all associated requirements. 

b. Add adult entertainment establishment as a Special Exception use in the Commercial 
Industrial (CI) zoning district (Figure 2.)  
 

Figure 2. Sites zoned CI that meet the proposed special exception criteria 
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c. Add the Special Exception criteria currently in the LDC for this use and update the 
requirement for measuring the Special Exception separation distance between an adult 
entertainment use and a preexisting adult entertainment use, preexisting house of 
worship, school, park, child care center, or establishment dealing in alcoholic beverages.  
Current language does not specify how to measure the separation. The revised 
language would require the separation distance to be measured from the nearest 
property line of a parcel with a proposed adult entertainment establishment use to the 
nearest property line of a residentially-zoned property or parcel with a preexisting adult 
entertainment use, preexisting house of worship, school, park, child care center, or 
establishment dealing in alcoholic beverages.  

d. Add parking requirements for adult entertainment establishment use. The LDC does not 
have parking requirements for adult entertainment establishment (adult theater or adult 
performance establishment). According to the Institute of Transportation Engineers 
(ITE) Parking Generation Manual, 4th edition, a parking ratio between 5.23 to 5.90 
spaces per 1,000 square-feet [5.23 spaces /1,000 SF = 1 space per 191 SF and 5.90 
spaces/1,000 SF = 1 space per 169 SF] for an adult theater or adult performance 
establishment will provide sufficient parking. The proposed 1 parking space per 180 
square-feet is consistent with the ITE and is on the higher end of the suggested range. 
Parking for each employee will also be required at a rate of 1 space/employee on 
largest shift.  This ratio is consistent with the parking requirement in the LDC for 
employees at a bar. The existing general retail parking ratio of 1 space per 200 square 
feet will be used for an adult bookstore use. 

 

RECOMMENDATION: 
Approval of the amendments to Chapter 12, 17, and 18 of the Land Development Code 
regarding to uses related to adult entertainment establishments, is based on the case law 
established by the United States Supreme Court. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (G28) First Reading - Ordinance No. 2017-18 – Rezoning/3813 S. Nova 
Road, Case No. 17-65000001

DEPARTMENT: Community Development

GOAL: 3 - Quality of Life

RECOMMENDED MOTION: Move to approve Ordinance No. 2017-18, to rezone ±7.6 
acres from Planned Commercial Development (PCD) to Community Commercial (CC).

SUMMARY: Planning Commission Action (4/27/17): Recommended Approval 

A proposal by the applicant to rezone the subject property from Planned Community 
Development (PCD) to Community Commercial (CC) and remove this property from the 
Dunlawton Square Master Development Agreement. The rezoning request is a shift 
from the negotiated PCD zoning district to a conventional commercial zoning district 
that uses the Land Development Code (LDC) to provide specific development 
regulations. 

According to the applicant, the purpose of the request to rezone the subject property is 
to assist the redevelopment of the property. The applicant states that it is difficult to 
predict future redevelopment options on the subject property and if the property remains 
PCD, it is possible that ongoing amendments to the MDA could be necessary. The 
applicant believes that following the list of permitted uses in the CC zoning district and 
the development requirements in the LDC is a more efficient process to redevelop the 
site. In addition, the list of permitted uses in the CC zoning district is more current and 
flexible than the uses from the 1990’s listed in the MDA. The CC zoning district permits 
typical community scale commercial uses commonly found at shopping centers and 
outparcels of this type such as; retail stores, restaurants, personal services (hair salon, 
barber shop, nail salon, retail dry cleaning, etc.) offices, breweries, child care centers, 
convenience store/gas station, banks, and similar uses. 

The property owner intends to continue redeveloping the former K-Mart building. 
Currently, the building is occupied by TGI Friday’s, Bealls Outlet, and Peach Valley 
Café (opening in spring 2017), but there is still space remaining for future tenants. The 
property owner may also construct another building on the subject property along Nova 
Road. The applicant does not anticipate deviating from the requirements in LDC, 
therefore, the applicant selected to use a standard zoning district and meet the 
requirements in the LDC. 



Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Ord. No. 2017-18 Ord. No. 2017-18.pdf
2. Staff Report 3813 Nova Rd Rezoning CC Staff Report.pdf

Melanie Schmotzer Created/Initiated - 04/28/2017
Wayne Clark Approved - 04/28/2017
Shannon Balmer Approved - 05/04/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017



ORDINANCE NO. 2017-18

AN ORDINANCE OF THE CITY OF PORT ORANGE,
VOLUSIA COUNTY, FLORIDA, REZONING +7.6 ACRES
LOCATED AT 3813 SOUTH NOVA ROAD FROM PLANNED
COMMUNITY DEVELOPMENT (PCD) TO COMMUNITY
COMMERCIAL (CC); AUTHORIZING REVISION OF THE
OFFICIAL ZONING ATLAS; AND PROVIDING AN
EFFECTIVE DATE.

WHEREAS, the property to be rezoned consists of +7.6 acres at located 3813

Soutli Nova Road from Planned Community Development (PCD) to Community

Commercial (CC); and

WHEREAS, a public hearing was held following public notice as prescribed by

ordinance; and

WHEREAS, the Planning Commission has by a majority vote recommended

approval of the proposed rezoning; and

WHEREAS, the City Council has approved by a majority vote of the members

present the rezoning of the described property; and

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE

CITY OF PORT ORANGE. VOLUSIA COUNTY, FLORIDA:

Section 1. The City Council of the City of Port Orange does hereby rezone the

following described property from Planned Community Development (PCD) Community

Commercial (CC).

Section 2. The property rezoned consists of +7.6 acres at located 3813 South

Nova Road more particularly described on Exhibit "1" attached hereto.









STAFF REPORT 
CASE NO. 17-65000001        

REZONING/3813 Nova Road  
      
 
 
 

 
REQUEST: Rezone +/- 7.6 acres from Planned Commercial Development 

(PCD) to Community Commercial (CC)  
 

OWNER: Dunlawton Nova Investors, LLC. 
 

APPLICANT: Paul F. Holub, Jr.  
 

LOCATION:       3813 Nova Road (Figure 1 – Location Map) 
 

STAFF RECOMMENDATION:      Approval 
 

PLANNING COMMISSION:        Recommended Approval 
 

STAFF CONTACT:   Briana Conlan-King, Planner (386) 506-5676 
 

CITY COMMISSION DATE:    May 16, 2017 
 

   
 

DISCUSSION: 
The subject property is currently zoned Planned Community Development (PCD). The applicant 
proposes to rezone the subject property from PCD to Community Commercial (CC) and remove 
this property from the Dunlawton Square Master Development Agreement. The rezoning 
request is a shift from the negotiated PCD zoning district to a conventional commercial zoning 
district that uses the Land Development Code (LDC) to provide specific development 
regulations.  

Figure. 1 Location Map 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Case No. 17-65000001  
Page 2 

 
 

The subject property was originally developed as a K-Mart in 1979 and zoned C-1 at that time. 
In 1994, the subject property, along with the Publix shopping center property, was rezoned to 
PCD and the Dunlawton Square MDA was adopted and allowed for general retail, offices, 
financial institutions, business services, restaurants, and health and racquet clubs. In 1999, the 
MDA was amended to allow the use of medical office and veterinary clinics as permitted uses.  
In 2011, the current owner of the subject property modified the exterior façade of the old K-mart 
building to match the new Publix, upgraded the landscaping and irrigation, and modified the 
interior of the old K-mart building to include T.G.I. Friday’s and Bealls Outlet. 

  

According to the applicant, the request to rezone the subject property to CC is to assist the 
redevelopment of the subject site. The applicant states that it is difficult to predict future 
redevelopment options on the subject property and if the property remains PCD, it is possible 
that ongoing amendments to the MDA could be necessary. The applicant believes that following 
the list of permitted uses in the CC zoning district and the development requirements in the 
LDC is a more efficient process to redevelop the site. In addition, the list of permitted uses in 
the CC zoning district is more current and flexible than the uses from the 1990’s listed in the 
MDA.  The CC zoning district permits typical community scale commercial uses commonly 
found at shopping centers and outparcels of this type such as; retail stores, restaurants, 
personal services (hair salon, barber shop, nail salon, retail dry cleaning, etc.) offices, 
breweries, child care centers, convenience store/gas station, banks, and similar uses.    
 

The property owner intends to continue redeveloping the former K-Mart building. Currently, the 
building is occupied by TGI Friday’s, Bealls Outlet, and Peach Valley Café (opening in spring 
2017), but there is still space remaining for future tenants. The property owner may also 
construct another building on the subject property along Nova Road. The applicant does not 
anticipate deviating from the requirements in LDC, therefore, the applicant selected to use a 
standard zoning district and meet the requirements in the LDC.  

 
The rezoning request was reviewed according to the criteria established in Chapter 3, Section 5 
of the Land Development Code (LDC) in terms of consistency with the Comprehensive Plan 
and consistency with the surrounding land uses and zoning.  
 

The proposed rezoning will not affect the existing cross access easements with the adjacent 
properties.  Access to the property is available off Nova Road and Dunlawton Avenue. Water 
and sewer is available and serves the property.  As part of any future site improvements, a site 
plan would be required and stormwater, traffic generation, landscaping and modifications to the 
parking lot will be addressed in accordance with the City standards in the LDC. 
 
Compatibility with Surrounding Uses and Zoning 
The proposed Community Commercial zoning district is appropriate for its location near the 
intersection of Nova Road and Dunlawton Avenue and surrounding properties. The table on 
Page 3 summarizes the land use and zoning of the adjacent properties and the Future Land 
Use and zoning maps are attached (Exhibit A and Exhibit B). 
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Surrounding Land Use & Zoning       

Direction Land Use Zoning District 

North 
Dunlawton Ave. right-of-way & Commercial (Park Place 
Plaza) 

Planned Commercial Development 
(PCD) 

South Commercial (Publix) 
Planned Commercial Development 
(PCD) 

East Office (Jackson Street) 
Planned Commercial Development 
(PCD) 

West 
Nova Road right-of-way & Commercial (Firestone, Burger 
King, and Countryside Mall) 

Planned Commercial Development 
(PCD) 

 
The PCD zoning district is intended to provide a flexible approach for unique and innovative 
land development proposals, which would otherwise not be permitted by this code. Because the 
property owner intends to develop the site in compliance with the LDC and does not anticipate 
deviating from the requirements in LDC, the property owner selected to use a standard zoning 
district and meet the requirements in the LDC. All future development plans (site plan or 
subdivision) submitted will require a detailed technical review by the Development Review 
Committee (DRC) to determine all requirements in the LDC are met. 
 
Consistency with Comprehensive Plan 
The subject property is designated Commercial on the City’s Future Land Use Map. The City 
has planned for and designated commercial nodes at intersections of major roads in the Future 
Land Use Element of the Comprehensive Plan. In this case, the subject property is part of a 
Sub-Regional Commercial Node located around the intersection of Dunlawton Avenue and 
Nova Road. Sub-Regional Commercial Nodes are intended to support the City with a mix of 
general and specialized shopping needs of the general population and visitors within a +/- 4-
mile radius. 
 

Recommendation: 
Staff recommends approval of the request to rezone +/- 7.6 acres located at 3813 Nova Road 
from Planned Community Development (PCD) to Community Commercial (CC). 
 

ATTACHMENTS: 
1. Exhibit A -- Future Land Use Map  
2. Exhibit B – Current and Proposed Zoning Map  
 

 

 







CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (H29) Naming of the Old Police Department

DEPARTMENT: Parks & Recreation

GOAL: 

RECOMMENDED MOTION: 

SUMMARY: In 1913 the City of Port Orange was incorporated as a city and the first 
Mayor was Dr. Henry K. DuBois. In honor of celebrating our 150 years as a community 
staff is recommending that we rename the old PD the DuBois Building as a way to 
commemorate our history.

As you are aware this building is currently being designed to accomodate offices 
for Public Utilies, Parks & Recreation, and PAL, as well records storage for the City 
Clerk.

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Photo Of Dr. DuBois DuBois.jpg

Susan Lovallo Created/Initiated - 04/21/2017
Susan Lovallo Approved - 04/21/2017
Jake Johansson Approved - 04/21/2017
Robin Fenwick Final Approval - 04/21/2017





CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: Yes 

SUBJECT: (H30) Resolution No. 17-18 - LAP Agreement for construction of the 
Dunlawton Sidewalk and Street Lighting from Spruce Creek Road to Ridgewood 
Avenue

DEPARTMENT: Community Development

GOAL: 2 - Infrastructure

RECOMMENDED MOTION: Move to approve Resolution No. 17-18, approving the 
Local Agency Program (LAP) Agreement for construction of the Dunlawton Sidewalk 
and Street Lighting from Spruce Creek Road to Ridgewood Avenue and authorize the 
Mayor and City Clerk to execute the Agreement and Resolution.

SUMMARY: The Florida Department of Transportation (FDOT) has requested the City 
execute a Local Agency Program (LAP) Agreement and Resolution for construction of 
the City initiated sidewalk lighting project, now including street lighting. 

The project length is approximately 0.7 miles (3,700 linear feet). The River to Sea 
Transportation Planning Organization (R2CTPO) and FDOT have agreed to fund 
$559,000 of the estimated $767,395 construction cost for this lighting project. 

Once the LAP agreement is executed by the City and FDOT, a Notice to Proceed will 
be issued allowing the project to be bid for construction. The bid award is anticipated to 
come before City Council in August. The project is on schedule to be built prior to 
Spring 2018. 

Project No.: AIO016
AIO016
 

 Funding Account No.: 301-4310-541.63-97
301-4300-541.63-97
 

ATTACHMENTS: 
1. Reso. No. 17-18 Reso. No. 17-18.pdf
2. LAP contact and instructions 2017 April 26 1251 Lisa Buscher.pdf

Margaret Tomlinson Created/Initiated - 04/27/2017
Wayne Clark Approved - 04/27/2017
Tracey Riehm Approved - 05/04/2017



Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/05/2017



RESOLUTION NO. 17-18

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF PORT
ORANGE, VOLUSIA COUNTY, FLORIDA; APPROVING THE LOCAL
AGENCY PROGRAM AGREEMENT FPN 435591 -1-58-01; FOR THE
CONSTRUCTION OF SR 421 (DUNLAWTON) SIDEWALK AND
STREET LIGHTING FROM SPRUCE CREEK ROAD TO
RIDGEWOOD AVENUE PROJECT; AUTHORIZING THE MAYOR
AND CITY CLERK TO EXECUTE AND ATTEST THE AGREEMENT,
RESPECTIVELY. WITH THE FLORIDA DEPARTMENT OF
TRANSPORTATION; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, the State of Florida Department of Transportation and the City of Port
Orange desire to facilitate the Local Agency Program Agreements for the construction of
SR 421 (Dunlawton)sidewalk and street lighting from Spruce Creek Road to Ridgewood
Avenue project; and

WHEREAS, the State of Florida Department of Transportation has requested the
City of Port Orange to execute and deliver to the State of Florida Department of
Transportation the Local Agency Program Agreement for the aforementioned project, FPN
435591-1-58-01.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
PORT ORANGE, VOLUSIA COUNTY, FLORIDA:

Section 1. The CityCouncil of the Cityof Port Orange, Florida, hereby approves
and authorizes the Mayor and City Manager to make, execute, and deliver to the State of
Florida Department of Transportation the Local Agency Program Agreement for the project
FPN 435591-1-58-01, copy of which are attached hereto as Exhibit "1".

Section 2. This resolution shall become effective immediately upon adoption.

MAYOR DONALD O. BURNETTE
ATTEST:

Robin L. Fenwick, CMC, City Clerk

Adopted on the day of

Reviewed and Approved:
Margaret T. Roberts, City Attorney
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Roberts, Larry

From: Buscher, Lisa <Lisa.Buscher@dot.state.fl.us>
Sent: Wednesday, April 26, 2017 12:51 PM
To: Roberts, Larry
Cc: Battaglia, David; Tomlinson, Margaret; D5-LAP Admin; D5-LAP Design
Subject: 435591-1-58-01 SR 421 (Dunlawton) from Spruce Creek Road to Ridgewood Avenue
Attachments: 435591-1-58-01 SR 421 (Dunlawton) from Spruce Creek Rd to Ridgewood Ave.pdf; LAP Resolution 

Sample.doc

Good afternoon! 

Attached is the LAP Agreement for the subject project for the City’s adoption and execution.  Please make a minimum 
of one copy of the LAP Agreement (24 pages total per agreement); the Department will retain one fully executed 
Agreement.  

If the City would like a fully executed copy of the Agreement returned, please make and execute the number of  copies 
you would like.  After the City executes the LAP Agreement, please return the Agreement to me.  Also send one 
originally signed or notarized copy of the Resolution (sample attached) adopting the LAP Agreement.      

I believe that the City was hoping to bring this agreement to the May 16, 2017 Board meeting.   Please confirm that the 
agreement will be on the agenda for this meeting. 
 
Per section 13 of the LAP Agreement, the City will be subject to a Performance Evaluation for the construction phase of 
the above referenced project.  The current performance evaluation can be found at the bottom of the Forms tab on the 
LAP website: 
 
http://www.dot.state.fl.us/programmanagement/LAP/Forms/LapForms.shtm 
  
Please feel free to contact me if you have any questions. 
 
 
Lisa Buscher, FCCM, CSM 
Florida Department of Transportation - Local Government Agreements 
District Local Government Program Administrator 
719 South Woodland Blvd, MS 4-520 
DeLand, FL. 32720-6800 
(386) 943-5452  
lisa.buscher@dot.state.fl.us 

 
This message is intended only for the use of the individual or entity to which it is addressed and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law.  If you are not the intended recipient, please notify the sender, delete this message, and 
do not use, disseminate or copy its contents.  Thank you. 

 



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: No 

SUBJECT: (H31a) Resolution No. 17-16 - Pavers

DEPARTMENT: City Attorney

GOAL: 

RECOMMENDED MOTION: Move to approve Resolution 17-16.

SUMMARY: Resolution establishing policy for processing paver driveway requests for 
pavers installed in the City's right-of-way. This policy has been developed pursuant to 
the City Council's direction provided at the March 27th Workshop.

The City Attorney has advised on the legal and financial aspects of the proposed 
resolution. 

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Resolution 17-16 Reso 17-16 w. Ex A.pdf

Tracy London Created/Initiated - 04/05/2017
Wayne Clark Approved - 04/28/2017
Matthew Jones Approved - 05/01/2017
Tracey Riehm Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017



 

 
RESOLUTION NO. 17-16 

 
A RESOLUTION OF THE CITY OF PORT ORANGE, 
VOLUSIA COUNTY, FLORIDA, ESTABLISHING A POLICY 
REGARDING THE INSTALLATION OF PAVERS IN THE 
CITY’S RIGHTS-OF-WAY; ESTABLISHING LICENSE 
AGREEMENT REQUIREMENTS FOR INSTALLATION OF 
PAVERS; REQUIRING INSTALLATION IN ACCORDANCE 
WITH THE CITY’S STANDARD CONSTRUCTION DETAIL 
FOR SUCH IMPROVEMENTS; PROVIDING FOR REPEAL 
OF CONFLICTING RESOLUTIONS; PROVIDING FOR 
SEVERABILITY AND PROVIDING AN EFFECTIVE DATE. 
 

WHEREAS, Chapter 58, Article II of the Code of Ordinances, generally prohibits any 
construction activity within the City’s Rights-of-Ways without a permit; and 
 
WHEREAS, the installation of driveways pursuant to a building permit are specifically 
exempted from the Right-of-Way Permit requirement under Section 58-32(5) of the Code; 
and 
 
WHEREAS, the City periodically receives requests from individual citizens desiring to 
deviate from the standard concrete driveways to utilize pavers in their driveways; and 
 
WHEREAS, the City Council of the City of Port Orange deems it to be in the best interest 
of the citizens of Port Orange and the aesthetic appearance of the City to permit the use 
of these alternative surfaces in the driveway subject to the regulations expressed herein; 
and 
 
WHEREAS, the purpose of this Resolution is to establish the City’s policy regarding the 
installation of pavers within the City’s Rights-of-Way; and 
 
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Port Orange, 
Florida, as follows: 
 
SECTION 1: The City Council of the City of Port Orange hereby authorizes the 
installation of pavers in driveways located within the City’s Rights-of-Way, subject to the 
regulations contained herein. 
 
1) Definitions. As used in this Resolution, the terms shall have the following meaning: 

a) Administrative official is the municipal official appointed by the city manager to 
administer the land development code. 

b) Driveway means the portion of the parkage intended for use for ingress to and 
egress from the abutting property. 

c) Parkage means the portion of a right-of-way between the adjoining property and 
the street which is intended for uses accessory to primary uses of the street, 
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including but not limited to, ornamental purposes, sidewalks, driveways, and 
surface and subsurface utilities. 

d) Right-of-way means a strip of land owned or controlled by the city and intended 
to be used for public passage, including the streets, alleys, sidewalks, bike paths, 
and driveways constructed thereon. 

e) Sidewalk means a walkway intended to be used primarily by pedestrians on one 
or both sides of a street. 

f) Street means the portion of the right-of-way which is intended to be used by 
normal vehicular traffic, including paved and unpaved roadways but not including 
service entrances or driveways leading from roadways onto adjoining property. 

2) License Agreement. A license agreement shall be required prior to the installation of 
pavers in the driveway of an abutting residential property. The license agreement 
shall be in substantially the same format as the license agreement attached hereto 
as Exhibit “A”.  
a) Applications.  

i) Only the owner of the property abutting the driveway, or his or her authorized 
agent, may apply for a license agreement for the installation of pavers in the 
driveway. 

ii) Applications shall include the following information: 
(1) The applicant’s name, address and telephone number; 
(2) The name of the subdivision where the applicant’s property is located; 
(3) A copy of the property deed; 
(4) A sealed property survey; 
(5) A sketch of the right-of-way detailing the proposed location and dimension 

of the pavers to be installed; 
(6) Letter of approval from the Homeowners’ Association, if applicable; 
(7) Letter of authorization from the owner, if applicant is not the owner; and 
(8) Such other information required by the administrative official to ensure the 

installation of pavers is completed in accordance with the city’s standard 
construction details, Florida Building Code, Americans with Disabilities 
Act, and other applicable regulations or laws. 

iii) Applications shall be reviewed by the administrative official or his or her 
designee. 

iv) The application fee shall be $75, which shall be in addition to any other permit 
fees or charges relative to any proposed construction work. 

b) Execution. The administrative official shall be authorized to execute the license 
agreement on behalf of the city on a form approved by the City Attorney’s Office 
and substantially similar to that which is attached as Exhibit “A”. The applicant 
shall pay, in addition to the application fee, the cost for recording the executed 
license agreement. 

3) Paver Installation. 
a) Location. Pavers may be located in the driveway, and shall not be located in the 

street, sidewalk, or any other portion of the parkage. Pavers shall not be located 
in an area designated for sidewalks in the future. 

b) Standard. Pavers shall be installed in accordance with the City’s standard 
construction detail, and all city, state, and federal regulations. 
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SECTION 2: All license agreements for the installation of pavers in driveways within the 
city right-of-way approved by city council prior to the effective date of this Resolution shall 
continue to be valid, so long as the terms and conditions of the respective agreement 
continue to be met. 
 
SECTION 3: All resolutions or parts of resolutions in conflict with the provisions of this 
resolution are hereby repealed to the extent of such conflict. 
 
SECTION 4: If any provision of this resolution or the application thereof to any person or 
circumstance is held invalid, the invalidity shall not affect other provisions or applications 
of this resolution which can be given effect without the invalid provision or application, 
and to this end the provisions of this resolution are declared severable. 
 
SECTION 5:  This Resolution shall become effective immediately upon adoption by the 
City Council. 
 
 
 
       _______________________________ 
       MAYOR DONALD O. BURNETTE 
 
ATTEST: 
 
_________________________________ 
Robin L. Fenwick, CMC, City Clerk 
 
Adopted on the           day of                    
 
Reviewed and Approved: _______________________________ 
    Matthew J. Jones, Dep. City Attorney 
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Parcel No.:___________________ 

 
 

 
 

LICENSE, INDEMNITY AND HOLD HARMLESS AGREEMENT 
  
THIS LICENSE, INDEMNITY AND HOLD HARMLESS AGREEMENT (“Agreement”)is made 
and entered into this         day of __________________, 2017, by and between the City of Port 
Orange, Florida, a chartered municipal corporation ("City"), 1000 City Center Circle, Port 
Orange, FL  32129, (“Licensor”); and ____________________________________, as owner(s) 
of the property located at _______________________, Port Orange, FL ___________, 
("Licensee"). 
 
 PREMISES 
 
 WHEREAS, the City Council of the City of Port Orange has adopted Resolution No. 17-
____, which establishes City policy regarding the installation of pavers within City rights-of-way; 
and 
 
 WHEREAS, the City and the Licensee have agreed on an improvement plan and 
specifications, as described on Exhibit “A,” attached hereto and incorporated herein by 
reference; and 
 
 WHEREAS, the Licensee hereby warrants to the City that the Licensee has full power 
and authority to enter into this Agreement, and that the Licensee agrees to be bound by the 
terms and conditions hereof, and is in compliance with and shall remain in compliance with any 
declaration of covenants and restrictions, as may exist and as may be amended from time to 
time; and 
 
 WHEREAS, the Licensee is the owner of real property located in the 
_________________ subdivision, recorded in Map Book ____, Page ____, Public Records of 
Volusia County, Florida, hereinafter the “Subject Property”, described on Exhibit “B;”; and  
 

WHEREAS, the Licensee hereby acknowledges that City public utilities, and franchise 
utilities are located within the right-of-way, including but not limited to locations beneath the 
proposed Improvements. 
 
 NOW, THEREFORE, in consideration of the premises and mutual covenants contained 
herein, the parties agree as follows: 

This Document Prepared by: 
 

Margaret T. Roberts 
City Attorney 
1000 City Center Circle 
Port Orange, FL 32129 
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1. The City hereby grants to the Licensee a license to enter upon and to utilize the 
right-of-way known as _________________ located and situated in Port Orange, Volusia 
County, Florida, adjacent to the Subject Property, as depicted on Exhibit “B” for the purpose of 
placing decorative pavement over the driveway apron adjoining the Subject Property 
(hereinafter “Improvements”) approved by the City as depicted on Exhibit “A.” 
 
 2. All improvements, uses and activities shall comply with the policies established in 
Resolution No. 17-___ and with the terms and conditions of this License Agreement and 
exhibits hereto. 
 
 3. All improvements located adjacent to the sidewalk area adjoining the Subject 
Property shall be installed in accordance with the Americans with Disabilities Act (“ADA”), as 
may be amended from time to time. This License Agreement shall be subject to the review and 
approval of the completed Improvements by the City for compliance with the ADA. Failure to 
install or continually maintain the Improvements in accordance with the ADA shall result in the 
City providing notice to the Licensee and taking corrective measures, as needed, pursuant to 
Section 5 of this License Agreement. 
 
 4. The Licensee assumes all responsibility for the maintenance and, if necessary, 
replacement of all Improvements depicted on Exhibit “A.” 
 
 5. The Licensee agrees to maintain, repair or replace all Improvements which 
require maintenance, repair or replacement. Although the City shall not be required to 
periodically inspect the Improvements, in the event that the City identifies a defect in need of 
repair or replacement, the City shall deliver written notice providing thrity (30) days to remedy 
the defect  If no remedy is made within the specified time, the City reserves the right to remove 
all Improvements without further notice to the Licensee and replace the Improvements with a 
concrete or asphalt apron and sidewalk at the sole cost and expense of the Licensee, and such 
cost shall become a lien on the Licensee’s property adjacent to City right-of-way. 
 
 6. The City reserves the right to request removal of the Improvements depicted on 
Exhibit “A” in the event that the City needs to utilize the property for City purposes, such as 
road, bike path, public utility installation or maintenance, drainage improvement or other public 
uses.  The City shall endeavor to give at least thirty (30) days prior notice to the Licensees.  If 
the Improvements are not removed within the time specified by the City or in cases where 
emergency work by the City becomes necessary the City may remove or cause to be removed 
the Improvements without any liability to the City or obligation to replace same upon completion 
of the City project.  The Licensees may replace the Improvements after the City repair or 
maintenance; and the Licensees shall be responsible for any and all expenses of the 
replacement of Improvements. 
 
 7. The Licensee agrees that no improvements shall be made or altered in the right-
of-way except as depicted on Exhibit “A” or subsequently approved amendments thereto.  
However, the Improvements may be maintained, repaired, replaced and removed. 
 
 8. The license granted by this License Agreement shall be effective during the 
period from the date of execution by both parties until terminated in accordance with the 
provisions specified herein. 
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 9. Any party may terminate this License Agreement upon giving thirty (30) days 
prior written notice to the other party, after which time this License Agreement shall be of no 
force and effect.  Upon termination by any party, the City shall have the option of requiring all 
Improvements to be removed or abandoned in place by the Licensee or maintained in their 
present state by the City and without further right or obligation by the Licensee.  If the Licensee 
terminates this Agreement or otherwise fails to remain in good standing and in compliance with 
this Agreement, the City may maintain and repair the Improvements and the City shall not be 
liable for either undertaking or failing to maintain or repair the Improvements. The Licensee 
hereby voluntarily authorizes the City to file a lien against the property described in Exhibit “B” 
including costs and expenses of removal and attorney fees for the enforcement of this License 
Agreement. 
 
 10. This license is given to the Licensee as an accommodation to the Licensee in 
consideration for the Licensee agreeing to the obligations expressed herein.  The Licensee 
acknowledges the legal title of the City to the right-of-way property described herein and agrees 
never to deny such title or to claim title in the Licensee’s name The Licensee agrees to never 
claim right to recover the costs of removal or replacement of the pavers caused by the action of 
the City. 
 
 11. The City, the general public, any utility, any cable companies, and any other 
entity entitled to use the City rights-of-way, as well as their contractors, agents, materialmen, 
and workmen, shall have the absolute right to enter upon and to exercise any of their respective 
rights related to the right-of-way and nothing contained in this License Agreement shall be 
construed as a vacation of the right-of-way, or limitation or waiver of any of the City’s rights 
related to the right-of-way and the general public’s rights associated therewith. 
 
     12. This License Agreement shall run with the land and shall be binding on the 
Licensee and the successors or assigns of the Licensee.  Upon the sale or transfer by the 
Licensees of title to the real property adjoining the right-of-way upon which the Improvements 
are located, the Licensee agrees to disclose this License Agreement to the future owner(s). 
 
     13. The Licensee shall exercise the rights, privileges and permission granted herein 
at the Licensee’s own risk. Licensee shall make monthly inspections of the paver surface within 
the right-of-way; and shall immediately repair any deviation in the surface. The Licensee shall 
not claim any damages from the City or any other users of the right-of-way for any injuries or 
damages in connection with or on account of the exercise of such rights, privileges or 
permission, the condition of the City's property, or the use of the property. 
 

14. Further, the Licensee shall indemnify and hold harmless the City, its officers, 
employees and agents, from and against all claims, damages, losses and expenses, attorneys' 
fees and costs, arising out of, resulting from, or in any way connected with the condition of the 
City's property, the use of the property by Licensee, his invitees and members of the public, the 
exercise of the license granted by this License Agreement, the failure on the part of the 
Licensee to comply with any of the provisions specified herein, or the City’s removal of any 
Improvements depicted in Exhibit “A” or otherwise permitted by this License Agreement.  The 
City shall not be liable to the Licensee if for any reason the Licensee’s use of the Subject 
Property is hindered or disturbed. The Licensee’s liability hereunder shall include all attorney’s 
fees and costs incurred by the City in the enforcement of this indemnification provision. Nothing 
contained herein shall be construed as a waiver of any immunity from or limitation of liability the 
City may have under the doctrine of sovereign immunity or Section 768.28, Florida Statutes.  
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The City shall have the right, at its option, to participate in the defense of any suit, without 
relieving Licensee of any of its obligations hereunder.  The obligations contained in this 
provision shall survive termination of this License Agreement. 

      
15. All notices required to be given by any party shall be in writing, addressed to all 

other parties, and delivered by certified mail, telegram or in person to: City Manager, City of Port  
Orange, 1000 City Center Circle, Port Orange, Florida 32129, for the City; and to 
____________________, street address_________________, Port Orange, Florida _____, for 
the Licensees, or as otherwise designated in writing to all respective parties. 
 
     16.   This License Agreement shall be recorded in the Public Records of Volusia 
County, Florida.  Upon execution of this License Agreement, the Licensee agrees to pay the 
City an amount equal to the applicable cost of recording this License Agreement in the Public 
Records of Volusia County, Florida. 
 
 17. If any clause or provision of this License Agreement is found to be illegal, invalid, 
or unenforceable in any respect by a court of competent jurisdiction, the validity, legality, and 
enforceability of the remaining provisions hereof shall not in any way be affected or impaired 
thereby and this License Agreement shall be treated as though that portion had never been a 
part thereof. 
 
     18.  This License Agreement constitutes the entire agreement between the parties.  
There are no further or other agreements or understandings, written or oral, in effect between 
the parties, relating to the subject matter hereof.  This License Agreement may be amended or 
modified only by an instrument of equal formality signed by the respective parties. 

 
 
 
 

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK.] 
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IN WITNESS WHEREOF, the parties hereto have executed this License Agreement on 

the respective dates below. 
 
WITNESSES:      LICENSOR: 
 
 
_________________________________  CITY OF PORT ORANGE, FLORIDA 
Printed Name:______________________  a chartered municipal corporation 
   
_________________________________ 
Printed Name:______________________   By:_____________________________ 

        Wayne Clark, Administrative Official 
     
 
_________________________________   
Printed Name:______________________  Attest:_____________________________           
              Robin L. Fenwick, CMC, City Clerk 
_________________________________   
Printed Name:______________________   (SEAL) 
 
 
 
 
STATE OF FLORIDA 
COUNTY OF VOLUSIA 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_______________, 2017, by Wayne Clark, as Admirative Official of the City of Port Orange, 
Florida, who acknowledged that he is duly authorized to execute the foregoing LICENSE 
AGREEMENT on behalf of the CITY OF PORT ORANGE, FLORIDA, a chartered municipal 
corporation. He is personally known to me. 

 
      __________________________________________ 
      Notary Public, State of Florida at Large 
      Printed name, commission and expiration:                                                                                      
STATE OF FLORIDA 
COUNTY OF VOLUSIA 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_______________, 2017, by Robin L. Fenwick, as the City Clerk of the City of Port Orange, 
Florida, who acknowledged that she is duly authorized to execute the foregoing LICENSE 
AGREEMENT on behalf of the CITY OF PORT ORANGE, FLORIDA, a chartered municipal 
corporation. She is personally known to me. 

       
 __________________________________________ 

      Notary Public, State of Florida at Large 
      Printed name, commission and expiration: 
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WITNESSES:       LICENSEE: 
  

 
_________________________________  _____________________________ 
Printed Name: _____________________  _________________ 
   
_________________________________   
Printed Name:______________________  
 
_________________________________  _____________________________ 
Printed Name: _____________________  _________________ 
 
_________________________________   
Printed Name: _____________________   
 
 
 
 
STATE OF FLORIDA 
COUNTY OF VOLUSIA 
 
 
 The foregoing instrument was acknowledged before me this _____ day of 
________________, 2017, _________________, who is authorized to execute the foregoing 
LICENSE AGREEMENT, and who [_] is personally known to me, or [_] has produced 
________________________ as identification. 
 
             

 __________________________________________ 
      Notary Public, State of Florida at Large 
      Printed name, commission and expiration: 

 

 

 
STATE OF FLORIDA 
COUNTY OF VOLUSIA 
 
 The foregoing instrument was acknowledged before me this _____ day of 
________________, 2017, _________________, who is authorized to execute the foregoing 
LICENSE AGREEMENT, and who [_] is personally known to me, or [_] has produced 
________________________ as identification. 
 
 
      __________________________________________ 
      Notary Public, State of Florida at Large 
      Printed name, commission and expiration: 
  



CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: Yes 

SUBJECT: (H31b) Resolution No. 17-22 - Proposed Construction Detail - Paver 
Driveway Apron

DEPARTMENT: Community Development

GOAL: 2 - Infrastructure

RECOMMENDED MOTION: Move to approve Resolution no. 17-22 - proposed City 
Standard Detail M-6A Driveway Brick Paver Apron, subject to revisions as requested by 
City Council, if any.

SUMMARY: In accordance with City Council direction at the March 27, 2017 
workshop, staff has prepared a construction detail for brick paver driveway aprons as 
an alternate to the standard concrete driveway apron. There has been no standard for 
paver driveway aprons in the past. Prior requests required case by case review and 
reliance on the contractor's proposed installation method. All past approvals meet 
manufacturers recommended installation specifications, but vary by the degree of the 
components that are meant to keep the pavers from separating, sinking and uplifting.  

There are two major differences between the majority of previously approved brick 
paver driveway aprons and the proposed City detail. One difference is the depth of the 
base material. The base material provides the foundation for the pavers to lay on with 
the purpose of maintaining them flush with each other on a level plane. For example, 
most previous approvals have four inches (4") of base material and staff is 
recommending six inches (6") of base material which is consistent with the current City 
road base requirement. 

The second major difference is the width and depth of the concrete containment border. 
The concrete containment border purpose is to prevent the pavers from separating and 
creating gaps. For example, most previous approvals include a 2” wide x 4” deep 
concrete border which is often covered with sod or mulch along the sides of the 
apron and no concrete border adjacent to uncurbed roadways. Staff is recommending a 
6” wide x 10” deep concrete curb level with the top of the pavers along the sides of the 
apron and a 12” wide x 10” deep concrete curb level with the pavers and the existing 
road when the road has no curbing. Regardless of the driveway apron material 
whenever there is an existing curb it is required to remain in place when driveways are 
constructed.

Staff is recommending the more robust requirements to ensure there is a product that is 
equitable to a standard concrete driveway apron in terms of maintenance and longevity. 



The proposed City requirements are comparable to neighboring municipalities and the 
County.

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. Reso. No. 17-22 Reso. No. 17-22.pdf

Margaret Tomlinson Created/Initiated - 04/26/2017
Wayne Clark Approved - 04/26/2017
Matthew Jones Approved - 04/28/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017



RESOLUTION NO. 17-22

A RESOLUTION OF THE CITY OF PORT ORANGE,
VOLUSIA COUNTY, FLORIDA, ADOPTING
STANDARD CONSTRUCTION DETAIL M-6A

RELATING TO PAVER DRIVEWAY APRONS;
PROVIDING FOR REPEAL OF CONFLICTING
RESOLUTIONS; PROVIDING FOR SEVERABILITY
AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, Subsection 3(b) of Chapter 5 of the City of Port Orange Land

Development Code authorizes adoption of standard construction details by resolution of

the City Council; and

WHEREAS, a new standard construction detail is needed in order to address

maintenance concerns, improve efficiency of operation, and create consistency for

paver driveway aprons.

NOW. THEREFORE. BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY

OF PORT ORANGE, VOLUSIA COUNTY, FLORIDA:

Section 1. The City Council hereby adopts the new Standard Construction

Detail, attached hereto as Exhibit "A," for Detail M-6A.

Section 2. All other Standard Construction Details shall remain in full force and

effect except as modified herein.

Section 3. All resolutions or parts thereof in conflict herewith or contrary hereto

are hereby repealed to the extent of such conflict.

Section 4. If any section, subsection, sentence, clause, phrase, or portion of this

resolution, or application hereof, is for any reason, held invalid or unconstitutional by

any court of competent jurisdiction, such portion or provision and such holding shall not

affect the validity of the rerriaining portions or applications hereof.









CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: Yes 

SUBJECT: (H31c) License Agreement - 5833 Riverside Drive

DEPARTMENT: Community Development

GOAL: 3 - Quality of Life

RECOMMENDED MOTION: Move to return to staff to process in accordance with 
Resolution 17-16, subject to modification of the application to meet the City standard.

SUMMARY: Staff has received a right-of-way License Agreement application for a 
portion of the Riverside Drive right-of-way frontage of 5833 Riverside Drive. Sean T. 
McDaniel and Stacy M. McDaniel, the property owners, have made this application in 
connection with a proposal to reconstruct the existing right-of-way driveway apron with 
decorative pavers. A building permit application has been submitted for the proposal. 

The License Agreement has the effect of requiring the property owners to maintain and 
if necessary, replace these improvements per the accepted standard construction 
requirements of the City. Further, should the property owners fail to abide by this 
requirement, it provides the City with the ability to take necessary corrective actions at 
the expense of the property owners. City liability concerns are addressed by an 
indemnity statement in the License Agreement document. 

The License Agreement and building permit application were submitted after the March 
27 City Council workshop. The applicant has been advised that a new construction 
detail will be adopted and that the paver driveway apron in the City’s right-of-way must 
be built in accordance with the adopted detail. The paver construction detail has robust 
requirements to ensure there is a product that is equitable to a standard concrete 
driveway apron in terms of maintenance and longevity. The proposed City requirements 
are comparable to neighboring municipalities and the County. 

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. harboroaks aerial harboroaks aerial.pdf
2. harboroaks location harboroaks location.pdf
3. harboroaks drawing harboroaks drawing.pdf
4. harboroaks legal harboroaks legal.pdf
5. paver photo mega olde towne1.pdf



Chip Glor Created/Initiated - 04/24/2017
Wayne Clark Approved - 04/24/2017
Matthew Jones Approved - 04/28/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017
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EXHIBIT “B” 

 

LEGAL DESCRIPTION 

 

Lot 15, Block 3, Harbor Oaks Unit 1, as per Map Book 10, Pages 145 and 146, Public 

Records of Volusia County, Florida. 





CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: Yes 

SUBJECT: (H31d) License Agreement - 1108 Harbour Point Drive

DEPARTMENT: Community Development

GOAL: 3 - Quality of Life

RECOMMENDED MOTION: Move to return to staff to process in accordance with 
Resolution 17-16, subject to modification of the application to meet the City standard.

SUMMARY: Staff has received a right-of-way License Agreement application for a 
portion of the Harbour Point Drive right-of-way frontage of 1108 Harbour Point Drive. 
Susan C. Heffner, the property owner, has made this application in connection with a 
proposal to reconstruct and widen the existing right-of-way driveway apron with 
decorative pavers. The property is one half of a duplex driveway. The adjacent property 
owner has applied for a license agreement with the same pavers for a uniform 
appearance. A public sidewalk does not exist at this location. A building permit 
application has been submitted for the proposal. 

The License Agreement has the effect of requiring the property owners to maintain and 
if necessary, replace these improvements per the accepted standard construction 
requirements of the City. Further, should the property owners fail to abide by this 
requirement, it provides the City with the ability to take necessary corrective actions at 
the expense of the property owners. City liability concerns are addressed by an 
indemnity statement in the License Agreement document. 

The License Agreement and building permit application were submitted after the March 
27 City Council workshop. The applicant has been advised that a new construction 
detail will be adopted and that the paver driveway apron in the City’s right-of-way must 
be built in accordance with the adopted detail. The paver construction detail has robust 
requirements to ensure there is a product that is equitable to a standard concrete 
driveway apron in terms of maintenance and longevity. The proposed City requirements 
are comparable to neighboring municipalities and the County. 

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. harborpoint aerial1 harborpoint aerial5.pdf
2. harborpoint location1 harborpoint location5.pdf
3. harborpoint drawing1 harborpoint drawing5.pdf



4. harborpoint legal1 harpoint legal5.pdf
5. paver photo mega olde towne1.pdf

Chip Glor Created/Initiated - 04/24/2017
Wayne Clark Approved - 04/24/2017
Matthew Jones Approved - 04/28/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017
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CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: Yes 

SUBJECT: (H31e) License Agreement - 1110 Harbour Point Drive

DEPARTMENT: Community Development

GOAL: 3 - Quality of Life

RECOMMENDED MOTION: Move to return to staff to process in accordance with 
Resolution 17-16, subject to modification of the application to meet the City standard.

SUMMARY: Staff has received a right-of-way License Agreement application for a 
portion of the Harbour Point Drive right-of-way frontage of 1110 Harbour Point Drive. 
Emma V. Tuten, the property owner, has made this application to reconstruct and widen 
the existing right-of-way driveway apron with decorative pavers. The property is one 
half of a duplex driveway. The adjacent property owner has applied for a license 
agreement with the same pavers for a uniform appearance. A public sidewalk does not 
exist at this location. A building permit application has been submitted for the proposal. 

The License Agreement has the effect of requiring the property owners to maintain and 
if necessary, replace these improvements per the accepted standard construction 
requirements of the City. Further, should the property owners fail to abide by this 
requirement, it provides the City with the ability to take necessary corrective actions at 
the expense of the property owners. City liability concerns are addressed by an 
indemnity statement in the License Agreement document. 

The License Agreement and building permit application were submitted after the March 
27 City Council workshop. The applicant has been advised that a new construction 
detail will be adopted and that the paver driveway apron in the City’s right-of-way must 
be built in accordance with the adopted detail. The paver construction detail has robust 
requirements to ensure there is a product that is equitable to a standard concrete 
driveway apron in terms of maintenance and longevity. The proposed City requirements 
are comparable to neighboring municipalities and the County. 

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. harborpoint aerial2 harborpoint aerial6.pdf
2. harborpoint location2 harborpoint location6.pdf
3. harborpoint drawing2 harborpoint drawing6.pdf
4. harborpoint legal2 harborpoint legal6.pdf



5. paver photo mega olde towne1.pdf

Chip Glor Created/Initiated - 04/24/2017
Wayne Clark Approved - 04/24/2017
Matthew Jones Approved - 04/28/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/04/2017
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CITY COUNCIL AGENDA 
ITEM

  
REQUESTED COUNCIL MEETING DATE 05/16/2017

Consent item: Yes 

SUBJECT: (H31f) License Agreement - 408 Lafayette Street

DEPARTMENT: Community Development

GOAL: 3 - Quality of Life

RECOMMENDED MOTION: Move to return to staff to process in accordance with 
Resolution 17-16, subject to reconstruction of the driveway apron to meet the City 
standard.

SUMMARY: Staff has received a right-of-way License Agreement application for a 
portion of the Lafayette Street right-of-way frontage of 408 Lafayette Street. Timothy W. 
Stahon and Marcey A. Kinney, the property owners, have made this application in 
connection with building permit 16-4231 for driveway modifications and a proposed 
revision to change the material type of the driveway apron from concrete to decorative 
pavers. The permit revision is on hold and was never approved since the license 
agreement has not been approved and executed by the City. There is no street 
sidewalk along the easterly side of Lafayette Street at the property location. 

The license agreement and building permit revision were submitted prior to the March 
27 City Council workshop; however, the applicant failed to sign the license agreement 
provided in January in a timely fashion so that staff could schedule it for City Council 
consideration prior to the new proposed regulations. Unbeknown to staff the 
contractor proceeded to install pavers in the City’s right-of-way without an 
approved building permit or license agreement (see attached photo). 

The applicant has been advised that a new construction detail will be adopted and staff 
is recommending that the paver driveway apron in the City’s right-of-way be 
reconstructed in accordance with the adopted detail. The paver construction detail has 
robust requirements to ensure there is a product that is equitable to a standard concrete 
driveway apron in terms of maintenance and longevity. The proposed City requirements 
are comparable to neighboring municipalities and the County. 

Project No.:   Funding Account No.:  

ATTACHMENTS: 
1. lafayette aerial lafayette aerial.pdf
2. lafayette location lafayette location.pdf
3. lafayette drawing lafayette drawing.pdf
4. lafayette legal lafayette legal.pdf



5. paver photo asbuilt photo1.pdf

Chip Glor Created/Initiated - 04/24/2017
Wayne Clark Approved - 04/24/2017
Matthew Jones Approved - 05/01/2017
Margaret Roberts Approved - 05/04/2017
Jake Johansson Approved - 05/04/2017
Robin Fenwick Final Approval - 05/05/2017
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EXHIBIT “B” 
 

LEGAL DESCRIPTION 

 

Lot 5 and the southerly 16.66 feet of Lot 6, Block K, Amended Plat of Virginia Heights, as 

recorded in Map Book 9, Page 92, Public Records of Volusia County, Florida.  
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